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PREFACE 


The Uni vers ity of Calcutta elected. me to del#ver 
“Manu and 





twelve lectures on the subject selec 
Y ājñ avel k ya—acomparison and a contfftst," for the T a gore 
Lawleectures,1917. The scheme of the lectures, with an 
introductory note (which s reprinted here as the / ntroduction). 
indicated the line of enquiries I proposed to follow. The lectuges 
as delivered in 1919 are printed here. A few footnotes have been 
newly added while the *ectures have been going through the 
Press. 

From 1911 to 1913 certain studies were published by me in the 
legal journal the Calcutta Weekly Notes. The method adopted 
therem found approval from Dr. Joseph ko hler, Professor 
of Jurisprudence at the University of Berlin, who till his death 
retained his position as the foremost comparative jurist of Europe! 
and who had himself written a good deal on Hindu Law. 
In the German Journal Archiv fiir Rechts- und Wirtshafts philo- 
sophie ef which he was the Editor-in-Chief, and in the Zeitschrift 
für Vgl. Rechtswtssenschaft, Prof. Kohler notiged my arficles 
published in the Calcutta Weekly Notes. and observed that thev 
markede new stage in the history of the study of Indian law. 
In the present lectures T developed the same line of enquiry 

Son the Same historical method which I had already set for 
my studies in 1911-13. The method is briefly GRE in the 
Introduction. = 

The whole body of Hindu Law. the bulk of which had Toon 
neglected. has been brought under survey in these lectitres. Pp- 
fesgor Kohler, Sir Lawrence Jenkins, Sir Ashutosh Mookerji and 
Sir Rashbehari Ghose were particularly keen on having an account 
of the complete system of Hindü Law. which had not been 

de deal with n its entirety. d s 
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As there “were numerous refarences in these lectures to "r E E 
fesults stated "m my constitutional history (Hindu Polity), E 2 
“deferred the printing of the lectures until the publication of ue x. . 

Hindu Pol ty. Immediately after the publication of the latter, 
these lecfures were Sent to the Press, but owing to the necessity — 
of personal attention to the texts and difficulties of printing in 
general. the printing could not be Feo earlier. ; 

I have to thank my friends Mr. S. N. Datta and Pied dE 
H. C Chakladar for their ii i in seeing the book through - 
the Press. Mv acknow beer arg mso due to Dr. Kali ; 
Das Nag and Prof. Arun Sen, my old pupils and me $ m 
for their help in general and partials for adding the index. — A 
The late Mr. Govind Das of Benares had kindly lent me 
several manuscripts of unpublished commentaries on Yājñavalkya. — 
Mr.Batakr ishna Ghosh has verified the E 
appended some of the texts in the footnotes. 












PATWA, K. E J. i * 
31st October, 1929. ux fm 
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^ INTRODUCTION: 


The legal literature of the Hindus is divisible into three classes : 
Classes of Hindu the Dharma-Saitras or Aphorisms of 
Legal Literature Law of the different Schools. the Diarma 
Sdstras or the Codes of Lae attributed generally to 
names of sages well-known in sacerdotal history, and the C o m- 
mentaries and Treatises [ eas: igests’] by Hindu jurts- 
prudentes which cover a pericd as lengthy as ten centuries— 
from about the Eighth to the Nineteenth Century of "the 
Christian era. The third class might be regarded’as being still 
in progress, but when we limit it to the Nineteenth Century, we 
mean the writings based purely on Hindu tradition and expressed 
in, the very language which our forefathers had adopted to 
formulate their earliest legal conceptions, the Dharmasutras. 
2. Now this third class of work is most important from 
Position and Value the practical point of view, for the British Law- 
E: Courts have made the opinion of the Hindu 
jurisprudentes,as the ruling and binding law of Hindu Society. 
In this respect the Codes occupy.a secondary place. Their 
value, however, remains very great. They are the bases of the 
present Hindu Law and they must be referred to where the juris- 
prudentes run amok. Unfortunately a discriminating ^ reference? 
to the original texts of the Codes is rare in judicial decisions of our 
modern Curts. This is probably due to the Smallness of the 
number of forensic gentlemen who have dovotdd their time to the 
original fexts of Hindu Law. A number of legal concepts which 
have been clothed with sanctity by judicial decisions but which 
are in fact against the spirit and text of tHe genuine Hindu Law, 


would be modified and corfected, if not wholly superseded, with : 
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more intimate discussions and attempts at an appreciation of the 
original Codes. 

3. Amongst such Codes the position of the Codes of Manw 

Manu and Yaja. Nd Y ajüavalkya is pre-eminent. The 

Mors de e former is supposed to be the foundation of the 
whole orthodox system of Hindu Law. Its authority is regarded 
as supreme by the unanimous verdict of both the lay and 
legal literatures of Hindu India, and as such it occupies à. unique 
position in the legal history of the land. The latter is the present- 
day binding law of the mzjority of the Hindus. It is enough to 
say for its introduction, that the Mitàaksharàisa commentary 
on the Code Yajfiavalkyan. It has, in effect, though 
not in name, superseded the Code of Manu. It seems clear, 
as we,shall see later on in our lectures, that it was with the object 
of superseding the orthodox but unworkable provisions of the 
earlier Code that Yàajnavalkya's Code was promulgated. It be- 
came the accepted code of law of the Hindus not only on account 
of its repealing virtue but also for its advanced and liberal 
juridicgl norms. 

4. It thus becomes important to make a comparative study 
of the two Codes. 

5 In our study, however, we cannot do without taking 

uds into account the Imperial Code of Law 

" Codes to the Imperial of the M aur yas, embodied as we find it, in 
Code of the Ysuysi- the Aztl«Sis tr a c0eelead trbysa 


- 


»recedes the M ån a v a-D h ar m a-$ ās tr a by aboût a sini 


and a half. and there are clear traces of its great and immediate 
influente on the Manava Code. The latter combats the former’s 
view in many places, while Yajnavalkysa borrows 
bodily from the Artha-Sastra. The Dharmasthiyam in 
the Artha-Sastra is a unique, Code^in legal history. It is one 


of the earliest codes of law in the world, and in quality itis far ~ 


superior to most of the early codes. - „Its autkority embraced 
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an area greater than that covered by any ancient Code. It is 
absolutely secular. In Hindu legal literature it is the only secular 
Code before the Narada-Smriti, and the Narada-Smriti 
closely follows the Dharmasthiyam. You cannot have a com- 
parative view of Manu and Yāj navalkya without reference to the 
Artha-Sastra. They both are connected with, it. Pointg which 
in the domain of Hindu Law appeared as so many riddles to 
earlier writers, can be now solved with the help of the Artha- 
Sastra. The Artha-Sastra was the missing link. 
6. In our study we shall try to get’ elegr idea of the advance 
The line of a Com. Made with regard to individual laws, to fote 
parative Study. dissents of the latter Code from the former, 
to value the norms and principles underlying their provisions and 
to discover and assign historical and political reasons for adwance 
orre-action. In my opinion, a correct appreciation of the different 
Codes and their different provisions without reference to the social, 
political and economic history of the country, is not possible. The 
law Codes are not so many idiocyncratic productions of Brahmins ; 
they are children of their times. p 


7. A thorough enquiry, therefore, with regard to the dates 
The Date: of the Of the two law Codes would be necessary. For 
uc reasons to be discussed in their proper places 
in the course of the lectures, the Code of Manu is a product 
of the early days of the Brahmin Empire. circa 150 B.C., 
and the Code of Yājñavalkya followed it about three 
centuries Jater. The date of the Code of Kautilya is 
about 300 B.C. Our study thus covers a period of aboyt fi 1ve 
centuries of Jegal development. . 


8. Thedevelopment in law has its full counterpart in develep- 


Historical explana. Ments of commerce, of pofitical institutions and 


tion of the Laws. of the social welding of orthodox and Buddhistic | 
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- thought. The psychology of the Hindu nation of,the Dra hmin A 
Empire is puse in the M Anava-Dh armaBüstra “a 
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and the voice of the prospereus and the liberal ampire of the 
Satavahanas is recordedinthe CodeofYajnavalkya. 
The Brahmin in the Maneva-Dharmea-Sastra claims to becthe 
Jord of all’. he claims exemption from capital, punishment, he 
argues for # special criminal law for his caste, and he pleads for 
local govereignties as against imperialism. Look at them from the 
historical point of view and you begin to read these riddles. The 
Brahmin, when the Code of Manu was composed, was the Emperor 
of India, he was the lord of all, his empire recognised sub-kings, 
he had smarted under*the Mauryan law seeking to establish 
uniformity and equality before the Criminal Court! in contraven- 
tion of the common law which was based on caste. The Code 
of Manu practically ignores wo man, because that was the view 
of the old common law. The Code of Yajnavallya treats her 
as a full legal persona : it allows her to inherit property. -We 
can understand it if we remember that the Saitavahana 
rule combined orthodoxy with Buddhism and that Buddhism 
had made woman an equal of man. The corporation of rans had 
held preperty as much as that of monks ; likewise, the w o m a n of 
the Satavahana régime could inherit property from her husband 
and father. Similarly. the privilege of the Brahmin. is cut down 
to a minimum in Yàjüsvalkya. The largest space in Civil Law 
—.is given to Contract in the latter Code. Partnership 
sof sea-traders and artisans and the law of Corporations find 
place in Yajfiavalkya. All this is a reflection of the economic life 
of the country in the Satavahana epoch. Commercé .with the 
West was at*its “zenith. The corporate life of the artisans is a 
known feature of the economic prosperity of the time. - á 
9. The Commentators of Yajnavalkya narrow down 
the liberal provisionseof the»Code. This is because they write 
after tbe anti-Buddhistic reformation. For instance, they make 
wómaan* only a restricted heir and owner. In places a 
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openly disagree with the Code.- Their disagreements, restric 

tions and enlargements (e.g., in the case of adoption), become 

‘explicable if we read them with reference to their respective 


times and earlier liter: ature. 


10. There are some features of the two Codes which deserve 
Law of Proce. OUT special attention, specially as, so fer? they 
sures have been neglected? The Law of Proce- 
d wre is a branch of Hindu Law well worth a critical study which 
wil richly repay the student of comparative jurisprudence. 
It marks a high development in the legahistory of the world. 
Then, it has also some, though rare, application and utility to 
our present-day Hindu Law. It is arguable that the proof of a 
certain matter has to be considered from the point of view of 
Hindu Law. An acquaintance with the Procedure Law alsó helps 
usein appreciating provisions of the Substantive Law. 
We shall. therefore. be devoting some time to a study of the 
Procedure Laws as found in the two Codes, with notices of earlier 
and later developmerts. 1t will be surprising to know that the 
procedure as to Pleadings which was prevalent in the* Courts 
of the East India Company towards the end of the eighteenth 
and the beginning of the nineteenth gentury and which has been 
the subject of judicial dicta of our Courts, really carte dlown 
and developed from the procedure of the Yāj navalkyan Code. 
A mention in Manu bears out the evidence of the Milinda 


.Panho and the BurmeseCodeof Manu as to the exist- 


ence-of ptofessional lawyers and pleaders. Thg working svstem 
of the Court—the Judge and the Sabh a—is not ta be fully 
géthered "from the Codes, and the provisions in that respéct have 
to be illustrated from general literature, in the light of which.the 
Sabha were the real Judges to whom the Judge only explained 
„the law. The appeal fo "the, King-in-Couneil is also 


^ n entertaining topic, and history helps us there in apprehentüng 


the pem ‘in the Sizes From history we get a picture of 


án. 
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the working system of the King-in-Council sitting. ma p p e a l. 
It is nó less interesting to note that the Codes place the Laws ot 
Prescription and Limitation among the Laws of 
Procedure. " 

11. There is a class of law inthe two Codes which up to this 
time the modern world has not yet placed on 
its statute-book but which in future is des- 
tined to be there. 'These are laws which we may designate as 
Eugenie Laws. We shall deal with them briefly for the 
purpose of comparisop,with modern views on the subject. 


Eugeftic*La ws. 


"2. The Codes undertake to discuss certain Theories of 
Politics, the underlying idea being the 
inter-relation between politics and law. In 
these political norms also, Yajftiavalkya adopts a higher standard. 
Manu’s Code, for instance. advocates royal absolutism. -Tkis 
was clearly against the old tradition of the country and 
against the old common law. The Vedic rituals, the coronation 
oath and express provisions negative a theory of abLolutism. 
But the Manava-Dharma-Sastra had to uphold a 
political revolution which was also a social revolution—a political 
tule by the Brahmin. The Code naturally finds relief only in a 
new theory. Yajiiavalkya. as we shall see in detail, gives 
up the position of Manu. Manu’s Code, however, does not allow ^ 
the King to make laws as he did in the Mauryan régime. Yajfia- ^^ 
valkya’s attitude on the subject is characteristic. He does not 
gount the King among the sources of law, yet he recógnizes laws - 
made by kfngs- The attitude is one ai liberal conservatism ~ 
throughout. ES ES = ¢ 
13. The severity of the penal laws of Manuisa matter ~ 
of Standing comment. But the Criminal Law , 
E of Yajüavalkya shows a marked lenient ten- ^ 
deficy. Punishments are milder and offences have been treattf - ats 
as legs serious. On the other hand, a number ‘of new offences - 
^ y^ | S 
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AL * 6 X | ed €: 2E 


Political Theories. 


Criminal Laws. 
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are addede by Yajnavalkya. This marks a higher stage in 
differentiation and a more developed legal perception.” Cons- 
etructive application of Jaw is limited, and a kindly publie 
conscience is in evidence ;n the Criminal Law of Yàjfiavalkya's 
Code. Even mischief to trees and plants has been treated as 
assault. 


13. The Family Laws i» the two Codes bear more 
accentuated points of difference which are 
sometimes almost bewildering. For example, 
the forms of marriage prohibited ls Manu are allowed by 
Yajnavalkya. The kinds of sons disinherited by Manu have Been 
enfranchised by Yajüavalkya. W oman is brought in the list 
of heirs by the latter. Different provisions as to maintenance, 
succession to Stridhana, and a number of other 
dsierences, along with the views of commentators thereon, are 
important studies to the lawyer of to-day. In these differences 
is to be found a cause of the rise of the different Schools of 
Hindu Baw recognised by our judicial decisions. Tt would be 
interesting and not quite fruitless to examine the respective 


views of the Qurisprudentes on these points of difference and 
to see which of them is nearest the Codes. 


The Family Laws. 








LECTURE I. p 
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HINDU LAW BEFORE THE CODE OF MANU 


Origin of Hindu Law—the old Theory— Period 
of Hindu Secular Codes of Law 


$1. TheManava Dharma-sastra popularly called 
the Code of Manu is the most ancient code of law still in force.! 
Befeve discussing the origin of that Code it 
would be advantageous to review the existing 
theory on the question of the origins of Hindu law, for it has a 
direct bearing on the history of the Manava Code and 
the Code Yajfiavalkyan. 


$2. The current theory with which we are all familiar-is 
that Hindu Law grew and developedin Vedic Charanas or 
Schools. The theory was propounded in the first instance by 
the late Professor Max Miiller? who had based it on the analogy 
of the Dharmasitra of the Apastamba school, and was developed 
by the late Dr. Bühler who published transletions of-four 


Origin of Hindu Law 


. Dharmasütras in the Sacred-Books of the East series. Bühler came 


tothiscountry and studied our literature first hand. He met 
Brahmins, who still adhered to the old Vedic learning of their 


"particular Sá khàs and could repeat from memory the Dhar- 


masütras along with the ritualistic sütras of their traditional 
schools. He withtriumphant satisfaction pointed out the extant 
ú Dharmasūtras, three of which are still attached 
-aan to their Kalpas, as proof jpositive of the theory 
formulated by Max Miller.’ The same view was further em- 


debt, ipterest, 
whene 
the law (Cf. 14 M. 7. A. 070). 





1 In the administration of Hindu law, Manu's s laws of 


3 Max ~ Mūller : Hist. Skt. Lit. pp. 
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1 Jolly : S. B. E., Vol. VII., 1880., pp. x, 
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a» 2 
phasised by,a yet greater student of Hindu Law and a former 
holder of this chair, Prof. Jolly of Germany.! It appéared as 
if the final word on the origin of Hindu Law had been pronounced 
by these scholars and the theory was accepted*everywhere. 


$3. The theory, however, was questioned for the first time 
in 1911, when your present lecturer suggested that there was ano- 
ther source of Hindu Law which seems to have been more 
vigorous and fruitful. That was the Artha-Sastra.2 The 
Arthsastra of Kautilya revealed a code of law proper, 
purely secular, with the express pfowgion that the royal law 
could supersede the dharma law. This was not all. Passages in 
the Manava Dharma-$astra controverting some of the principles 
laid down in the Artha-sastra, and also the Code of Yajnavalkya 
adopting provisions and principles of Kautilya’s code were 
pointed out. The Code of Nàrada which had been 
regarded as the first Hindu Code of pure law turned out to be 
largely based on the Code of the Artha-sastra.? 


$4 The date of the Artha-Sastra has been declared by com- 
petent critics—those who have made spezial studies in Maurya 
history, history of Hindu Law, the inscriptions of Asoka, and com- 
parative literature of the CTUM be the time of Chandragupta 
and Kautilya*. The period therefare „of the 

eaa ad atlae" Hindu Code of law in its modern sense, i. e., 
of secular and municipal law, has t& be shifted 
back from the 4th and 5th century A. C.—the date of the Code 
of eter to cir. 320 B. C. We have a purely secular code 
of'àbout that date in the book entitled Dharmasthiy am 
r the Code for the Royal Judges' of the Artha- Sastra, which is 
nothing but purely secular laws to be administered by Royal 


--XXii. 
~~ 215 Calcutta Weekly Notes., ecc xiv uu ocxe (290), cexix (299); see also 16 


C.W.N. clxx (170). e A 

5 Ind. Ant., 1913, p. 306. 

* Fleet— Foreword to Kautilya's ArthaSastra, Translation by Sham’ Shastry, M 
1909, V. Smith—Barly History of India (4th ed.). 160 ; Jacobi, Ind "Ant., 1918 ; i anim 
swal : Hindu Polity, pp., 203- dle V. Ther J. R. A. 8., 1925, p. 520, - 
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Judges. . And the Dharmasthiyam is without doubt anterior to 
the Codes of the Mànava and Yajnavalkya Dharmas.! 


$5. Pure municipal law, however, did not originate with 
Kautilya and Chandragupta. The, Artha-Sastra is avowedly 
based on previous works of its class—treatises and codes on 
the applied science of government caled Dandanitis and 
Arthasastras. The Code of Law of Kautilya likewise is 
based on the laws formulated and promulgated by the former 
schools of politicians and -former codes of statesmen. Kautilya 
throughout his work cites earlier authorities—schools of poli- 
ticians and individual political scientists. Such cited authorities 
are about 18 in number. Eighteen or nineteen prdecessors would 
cover about 400 years at à modest calculation. In his Code of 
Law he refers to the laws of such former statesmen and schools of 
politicians. And it may be marked that he does not refer to any 
writer of the Dharma&astra school, nor does he quote any Dh^rma- 
sūtra. It may therefore be taken that long before 320 ;B. C., 
the time of Kautilya, municipal law had developed in the 
schools óf politicians and statesmen. The law which was laid 
down in that Imperial Code of Government, the -Artha-$àrtra, 
for administration by Judges, was the law which the statesmen 
and peliticians had evolved and developed for centuries in the 

past. $ 
* $6. The Dharma-Sastra literature corroborates this view. It 
knows and recognises the authority of the 


on from  Artha-$astras. Apastamba’s D Harma- 


= sūtra is pre-Paninian in its language and 


oldest in form.’ 

[Bühler on purely external considerations took it to be the 
latest of the published Dharma-sütras, and those which ought 
to have been dated centuries after were placed before it. Prof. _ 


Jolly corrected the, mistake regarding the date of the Ápastamba 


! Jayaswal : . cit., pp- -14. : E 
1* Bühler : LT ae ees, m sata. c UN 
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Sütras ‘which’ he placed about the fifth century B. C. After a 
careful analy sis of the Sütra law* I am glad to say that I came to 
‘th@conclusion which confirms Prof. Jolly’s view of the date of 
Apastamba, but, I regret that I cannot follow him or Prof. 
Macdonell in accepting the higher antiquity of fhe Dharma 
Sütras of Gautama and Baudhaàyans. In their present 
shape they cannot go further back than 350 B. C. and 200 B. C. 
regpectively. Nor can they be placed later. Vasishtha’s 
Dharmasütra was put in its present shape about 100 B. C.* These 
three had their second editions about Tmese dates. Their first 
forms would have been much earlier, cir. 500 B. C. to 300 B. Gi 
Baudhàyana being the earliest of the group. The language of 
Gautama is younger and there is undeniable evidence that it was 
revised ; Baudhayana salutes '"Baudhayana' amongst sird-karas 
and'Vasishtha quotes a verse of Vasishtha and has a language 
more .recent than Gautama. All these at the same time bear 
traces Cf earlier editions.] 


Apastamba lays down that the royal priest (who had to 
try certain cases of spiritual jurisdiction), was to be, to quote 
Biihler’s translation, ‘learned in the law and the science of 
government: xis qutíed untanaguaq (II. 5.10, 14) “the 
king (should send these transgressors—ll. 5. 10, 13) to the 
Purohita who should be an expert in the D harm a^; and the 
Artha-éàstras." The Vishnudharma-sitra hasa 
similar injunction: zfewrewa-xrenqsem gaang fa 
gyfa a aq (III. 70): “He was to be well-versed iñ 
the Veda, Itihāsa, Dharma-$àstra and Artha- 
$Sástra.' Thé Arthaéüstra literature and the Artha-éastra 
^ laws which the Purohita was required to ‘now had been thus 
in existence before Apastamba’ s work 4. e. ., before the 5th 
century B. C. and before the S&tras of Vishnu. 


P 


— 


D The Vishnn- Sm ri ts based on the Dharmuasttra ofthe 
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Kathaka school and is influenced by our Mänaĵa Dharma 
Sastra in its present shape. As the latter does not recognise the 
validity of the Artha-sastra laws, the provision in Vishnu should 
be referred to the original Kathaka Dharma-Sütra. The Kathaka 
Dharma is mentioned by Pataüjah as the first of its class, 
i. e., at must have*been regarded as ancient by him.! The Artha- 
Sastras would thus be contemporary with the earliest Dharma- 
sütras, if not anterior to them. [There are passages in Jatakas 
where the technical term artha has been used in connection 
with the meaning of frernment.2 It is not unlikely that some 
of the early works on Arthasastra existed in the time 
of the Jatakas. | 
87. The Manava Dharma-$àstra refers to it as art ha and 
: danda-niti though it does not require the 
Corroboration from Purohita to know it and does not recognise 
julien Godes eg cone authority. The Yajiavalkya uses Bs poc 
term for Artha-Sastra, Dandani/i, 
requires the Purohita to be versed in it.‘ dni ie as 
we shdll see later, also uses the term Artha-Sdstra in discussing 
its authority as against the Dharma-sastra. : » 


$8. , An analysis of Apastamba’s Dharma-siitras reveals the 
fact that the Dharma laws were originally concerned with cere- 


^ monial and religious conduct, with the infliction 

Real province of the Of penances as the spiritual counterpart of the 
cin cog age royal or Artha-Sastra administration of cri- 
" * minal law, with the administration of the 


hermitage and the regulation of hermit life, and with the cere- 
monies.on death and the obligation of the successor to perform 


I Jolly : os . S. B. E. Vol. Vile p. xiv. Mahabhashya, Benares Ed., IV, fols. 82 b and 75b ; 


mre E yi ^ 
2 J 
.? M., VII. 43 and 60; II. 13; 15 C. W.N., coxo (200); CCXCIX (299). $ E. 
Ta jivalkjasmrit, 1 1.*313 : a 
gufea ngia tamafai É 
> ^* 


zadat s qusaaaiiera am /-. Cf. algo 1311, — 
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those rites, znd only consequently and subsequently with the 
rights of the twice-born regarding the succession itself. It is 
interesting to note that the Vaikhanasa Dharma 
Pra$na published recently by the Travancore state, which 
probably is the earliest Dharma-siitra, yet published,’ does 
not touch the subject of succession. But discussions quoted 
by Yàska (lll. 1.) prove that the «question of inheritance 
was a favourite subject of speculation amongst Vedic scholars 
and that technical terms of the law of inheritance had already 
come in vogue. Probably in the beginnis inheritance was not 
a topie of the Dharma literature and it found place there later. 
Thisis suggested by its position in Gautama where it comes 
as the very last, even after the Penances.? 


$9. The Vaikhanasa-dharma lays down the düties 
of the Kshatriya as one of the Varnas, but it says nothing about 
the king-or administration. Apastamba discussing the Dharma 
for the lishatriya as a householder, prescribes only five rules of 
political import. I may better quote them here as it is in their 
place that chapters on law and legal administration have” been 
introduced in later Dharmasütras and DharmaSistras :— 

(1) The Kshatriya shall act in wap according to the canons 
laid down by military authors : ‘qe Saar re 
— wur ufaawmm v (II. 5, 10, 10). 

- Further a principle is emphasised or introduced by the a 
school in this connection in these words : 

“The Hindus (Aryas) forbid the slaughter of those who have * 
laid down arms, of those who (beg for peace) with flying hair or 
joined hands, and Of fugitives” (II. 5. 10. 11). L 

A violation of this Hindu law of war was brought by 





1 Of. the Vaikhanasadharmapraéna, Ed. NM. Sastrs, Trivandrum, 1913, pp.1-51. 
Veihhànaca-mata is mentioned by the Manava Dh VI. 21. i is cited by Baudga- 
Jana, Dh. Ś., IL. 6, 11., 14-15, III 3. 15: I7. (Bühler, XXV, 2 Intro.). Æ comparison 
of the book of Vikhanae now published with Baudhàyana show? that’ the book WB: 
before Baudhayana when he wrote his Dharma£astra. 3 

- 3 §Stenzler : TR Institutes of Gauf*ma, ur 1876, pp. 32.4. 


P = ^ 


= a J ae m e °’ 





HINDU LAW BEFORE MANU | d. 


Dharma-Sütra-kàrasunder the spiritualor »cciesiastical 
jurisdiction of Dharma. The violation was to be taken as a 
violation of Dharma law entailing the spiritual punishmeat of 
penance. The law in fact directed against the wantonness of 
the conquering soldier (Kshatriya), and it is not necessarily 
a law for the king. 

The next provisionis very important as itshows the junction 
of the Dharma and Artha (royal) jurisdictions : 

(2) “The spiritual guide shall order those who (whilst) 
participating accordipe*o the Sastras (Dharma) have gone astray 
through the weakness of their appetites, to perform penances 
proportionate to their (sinful) acts as laid down (in the Sastra) 
(III, 5. 11. 12.). If they (such persons) disobey the Sastra 
(injunctions) he (the Acharya, spritual guide) shall take him to 
the King (13). The King shall (send them) to the Purohita 
versed in the Dharma and Artha ($àstras) (14) who shall 
order the Brahmin culprits to do the penance (15) amd reduce 
them to obedience by methods short of killing and slave.y accord- 
ing to,their physical strength(16). In the case of other castes , 
the king after having examined their acts may punish them up 
to death (II. 5. 11. 1).” 


This we see that the Dharma jurisdiction is seeking 
the help of the royal jurisdiction and the jurisdiction 
of law proper to enforce the sanction of Dharma, or in the alter- 
native, to give the recalcitrant over to law for both his crime and 
sin. The king had the authority to rule and punish (2. 5. 10. 
6.).1 It isnot that an alternative jurisdiction in favour of the 
king was being created. A man committing 2 trime was in any 


case fesponsible to the King’s law, the Artha law. Buthe had to - 


do his penance independently. The penance-punishment was a 


moin) punishment. It was awarded by sacerdotal leaders - 


m~ 





1 Bühler : Aptstamizya- Dharmasütram., p. 67. (2. 5. 10. 6).— 
* “anata eor vm g^ 
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. and thew leaders took the help of the king when they were not 


obeyed. 
“ “When the Dharma law thus joined hands with the Artha 
law, the former had to suggest and emphasise certain principles 
of the Dharma school. For example, Ápastamba next adds : 

(3) "No one (apparently referring to. the people , thus 
brought before the king) shall be pupished in case of doubt" 


a q ae ew galg! (I. 5. 11. 2). 

(4) “Having searchingly investigated through cross-examina- 
tion and ordeals, the king may convitt: aafaa fafaa 
eamxwp tit cua fada (IL. 5.11. 3). The king who acts 
thus succeeds in both the worlds" (II. 5. 11. 6). 

That no one should be punished in a case of doubt was an 
equitable doctrine of the Dharma school which would have 
probably found approval in the Artha school. But the latter 
never íllowed ordeals in their proof. They are not allowed 
in Kauglya's Artha-Sastra laws ;} they have not been even 
shown the courtesy of being discussed and then rejected. After 
the Brahmin political and social revival under the Sungas and 
Kanvas the cause of the ordeals was vigorously advocated. A 
century or two later a political revolution is dramatised as 
the result of the courts not allowing the ordeal trial to a 
Brahmin accused in a murder case. The dharma school which 
dealt with matters divine advocated the divine mode of proof 
even in the law court and they coaxed the king with the 
promive of the other world. But the school of political thinkers 
who recognised superstition only to exploit it for revenue, and 
oné of whom even went the length of declaring the Vedas as a 
sort of useful screen for politicians, would not sanction such 
a superstitious mode of proof,in the law courts. 


Se ETE SURE PNE LEP E] 
3 Sastri, R. Ung, The Arthasastra of Kautilya, 1909, pp. 10. 50. UA 
* Ibid., p. E 
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The sbove are all the Dharma-laws for the king in the chapter 
on the duties of the Varnas in Apastamba’s Dharmasütra. But à 
Apastamba further adds a sort of apperidix, after exhausting tine 
topics of the Dharma law, onthe duties of the king from the 
Dharma point of view : 

“The general andespecial duties of all castes have been explain- 
ed. but we will now declare those of the king in particular". 

—(II.10.25.1)1 
. The rules which follow in 5 chapters (II. 10.25.26.27.28.29) 
are on subjects which tame under the Dharma jurisdiction or 
are principles which the Dharma lawyer wanted to be taken 
notice of by the administrators of the Artha or Secular law. The 
rules may be summarised as follows: 

1. That amongst the public buildings of the king, there 
should be a building for the śrotriya (ritualist) Brahmins who 
may chance to come from outside to the capital (25). A 

2. That gambling should be brought under state-contr’sl (25). 
(Apparently the Dharma school regarded it as a vice to be 
discouraged). 

3. Likewise, gladiatoring, singing, dancing and music „were 
to be congrolled by government (25). 

4. - That it was the king's duty to protect those who suffer 
from wanf in the kingdom (25). 

* 5. That it was his duty to see that nowhere in his kingdom 
theft was committed (25). (Theft was regarded as a heinous 
sin by the Dharme lawyers.) : 

6. Tbat the king should not live on more than his religione 
and political chiefs (25). The Dharma lawyers aávocate an equál 
remuneration. In their view the office of the king did not entail = 
greater labour and responsibility than that of the religious and 

political chiefs of the state. Probably the Artha School which — 
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had a regular civil list as evidenced by the Kautiliya, was in favour 
of allowing a larger allowance to the king. 

`. That the king may’ give gifts to the Brahmans on condition 
that the officers gf state do not oppose it. (26.1). This rule was a 
check on the royal power even in the case of® charity. 
As an example we may recall the opposition«of the ministers to 
the extravagant giving of property to the Buddhist Sangha by 
Agoka. The Chancellor Radha-Gupta did what the Dharma 
lawyer called “Uparodha’’, refusing to ratify the gift. All the 
deeds of gifts in copper-plates are countersigned by a Minister 
in Hindu India?. The Artha Sastra also enjoins that the 
Ministers’ opinion should be followed.* 

8. That the administration was responsible for the crime of 
theft (26.6-9). This was a rule of Dharma not to be found in the 
Artha-Sastras. The Dharma school emphasised the responsibility 
from the Dharma point of view. The king would in their opinion 
become liable to penance if he did not keep the kingdom free from 
theft. ` 

9 (a). That bravery in protecting the realm was the re: perfor- 
mange of sacrifice by the king, and his reward was spiritual (26.2). 

9 (b). That the taxes sanctioned by the Dharma Sastra alone 
should be realised, and students, women, working people, learners, 
Brahmin ascetics, and those disqualified to succeed were to be 
exempted from all taxation (26. 10. 17.) ^ 

10. Certain rules regarding adultery. Adultery was a sin 
to yhich the Dharma administration paid special attention. 
Minute rules about penance-penalties and expiatión are given. 
'Bhe Dharma school claimed jurisdiction over it, as the marriage it- 
self was a creation of the Dharma law “yalfe daaq:” (1110.27 .l). 
The Dharma school extends the Taw to *some new cases and 
brings the rules (II. 10. 26., 18-24. IL.10.27.,1-13) to the notice 

"of the king’s administration. ^ MEUS 
1 Cf. AS. ch. 91; Hindu Polity, Y p.136. —— " 
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H, P. 11, pp. 143, 160. : 
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11. Repressive punishment against the Südras, who showed 
contempt to the members of the Dharma school. (II 10. 27. 14.) 
The rules were necessitated by the rise of heterodoxy. Asvaghp- , 
sha, though much later, criticising the Dharma school says that 
the Buddhist Südras were as learned as the Brahmins and they 
were as good asthe Brahmins.t As the Buddhists were not under 
the control of Dharma jurisdiction, the help of the state was 
sought. No such law against the Südra is found in the Vaikhanasa 
Dharma-sütra which is referred to in Manu's Code and 1s 
evidently a work of the pre-Buddhist period.’ 

12. The Brahmins were also brought under the king’s 
jurisdiction both for serious and minor offences (II. 10. 27. 11, 
17—20). 

13. Abuse of the privilege of seeking the “sacred shelter” 
of the royal priest and the Snataka and the king was discouraged. 
Refuge was to be ineffectual in capital offences (27.20). + 

14. The rules in chapter 28 refer to the offences committed 
in the “Aranya” area, that is, the area set apart for the cd.ony of 
the people in the third (Vana-prastha) Agrama. They lived out- 
side the*city in an enclosed area which was an artificial forest. 
There was culturable land for raising modest crops of graim and 
vegetableg for the hermits, some of whom cultivated them- 
selves ewhile others had sub-cultivators and labourers. The rules 
given hee are intended to protect them from unruly 
herdsmen and  sub-cultivators and labourers who dis- 
regarded their contracts. Even the hermits, for their acts 

~S which offended against the peace of the colony, Wereput 
under the king’s jurisdiction. “He who takes, the property 
of anotjer—fuel, water, roots, flowers, fruits, icai foddér 
or vegetables, if he is not a learned man, is to be beaten by 
words (reprimanded) ; ‘if he is learnad, ,he shall be deprived of his 


> Aévaghosha’ s Faj achchhedika. 
Pef. The Vaithanasadttirmaprasra, op. cit. See Manu, Ch. VI. 21. " 


5 Apagtamba, op. cil, “p. 95... Wwe. de ANS oe AŚ., Ch. 23. * 
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cloth. And if the king does not punish when (these) offences are 
committed he shall become guilty". 

= 15. Next follow two Dharma principles on the commission 
ot offences : he who makes another, he who counsels another, to 
commit an oflence and he who commits the offence, are all 
sharers in the guilt. One repeating an offence is specially guilty. 

16. That both husband and wife have mastery overesproperty, 
that is, there can be no offence by one against the other in respect 
ef their property. Agents employed by either are lawful. 

17. Thatcases of Dharma law should be decided by the 
educated elders coming of good stock, gifted with intelligence and 
jealous of maintaining the Dharmas. In doubtful cases "they 
should rely on ordeals and inference. 

18. Oaths which have been treated by Hindu lawyers as a 
species of ordeal, came under the province of the Dharma thinkers. 
They recommend its application to all witnesses in the king's 
courts, and Apastamba prescribes special formule to be ad- 
ministred (II.11. 29.7-10). 

19. In matters not provided for, only such Dharma laws 
are to be accepted about which all the Aryan countries are 
unaiimous. ~ 

The above analysis covers all the “l a ws’ in Apastafaba, which 
have been treated as “Royal duties: the Civil and Criminal Laws”. 
But in fact they are not secular laws. Some are political and 
legal principles from the Dharma point of view and others art 
special rules on the offences which fell under the Dharma juris- 
diction. There is not, for instance, a word absut sale, mortgage, 
and other contracts, not a word about the majority-of crimes. 
Baudhaya na’s Dharma rules are far fewer, resembling in 
bulk the original rules of Apastamba about the king and his laws : 
(a) that the king should not-use poisoned and forked arrows, and 
_ that he should not turn back from the battle-field; (b) that Dharma 

^ decens 
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allows only certain taxes which are the salary of the king, and that 
he should not be oppressive and arbitrary in taxation ; (c) the king 
should protect ownerless properties for a year, and then take them 
if they did not'belong to a Brahmin; (d) royal punishment for 
the Brahmins ; (e) punishment and penances imslaughter of men 
and lower animals ; (f) oath formule for witnesses. 


310. Ananalysisof Gautama’s Dharma laws will reveal 
fn mew. similar result. All these provisions which 
Vyavahára and its have been taken by European scholars to 
province. "T as 
have #éen civil and criminal laws are not so. 
They are really part of the Dharma or penance law. Then, 
where were the real and regular civil and criminal laws of 
the country ? My answer is: they were in the Arthasastras 
or the Codes of Administration. 


There are indications that the secular and municipal laws 
were called the Vyavahéra laws. The Maha-Bharata? fleclares 
that the authority of the Vyavahara laws is as sacred aid great 
as that of the Dharma law. The Dharma law, it says, has its 
origin ‘in the Vedic lore, and the Vyavahara has its origin in 
political governance and the king, that governance is a sacred 
act, beurg ordained by the Creator, its laws (Vyavahara law) 
consequently are sacred : 


~ manaa seri agaaa: 1 (50) 
Sal aif Sasi sat Wquerg-wrun | 
SA a a Atel cw: We ua wa (52), 


“Vuavahara in that way rises from the Master (Sovereign). 
It is also called ‘Danda’ or Governance as its authority is from the 
Master. It is known to be established in the King. Danda 
(Dandaniti, Artha-$astra) is also that authority." 





! Vasishtha must be left out of consideration, it being clearly much later. 
3 XII. 121. 
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AI: Bat aa u qefagunm:| 53) 
aa gagara wu quz? (54) 
MA: AAA magn quist: | 
atemafa em wee ufasum: u (55) 

"That Vyavahara Law which is Smrita, deals With Vedic 
subjects; that which is derived from the Vedas is Drarme. It 
regulates gunas (appetites) (while) the^Vyavahara is the protector 
of the subjects. O Yudhishthira ! it is enjoined by the Creator. It 
upholds the three worlds, truth is its soul ; it ensures prosperity 
of the animate world." : 

The commentator explaining “dharma” in the above" verse 


says, wpufum«el wu wa, “Dharma (is law) inasmuch as it 
awards the punishment of Penance”. 
TH ZR: Y Zul Al MIST: SATA! | 
Spa? Ez a: a Ge sia a: Ala: n (56) 
“Tht what is the ‘Danda’ (niti) is laid down as our - tradi- 


tional Vyavahara (law). The Vyavahara thus laid down is our 
Veda—that is, our (of the Rulers) sacred tradition", " 


This saying of Bhishma that the Vyavahara as laid down in 
the Danda-Niti is the Veda for thecKshatriya is an (mphatic 
assertion of the authority of the Vyavahara law. It implies 
that the Dharma is sacerdotal and the Vyavmhara 
secular. 

$ 11. Kautilya says that Dharma, Vyavahàra, Customs and 
Roya? ordinance are the four legs of law suits, that the latter in 
each case may supersede the former! He further contémplates 
the possibility of a conflict occurring between the Dharma-śāstra 
and the Vyavahára-$astra, and there the. Dharma-Sastra had 


^ 








1 Arthasastra., op. cit. p. 150 (ch. 58). 
É qug gara afta UuszmBe | AES 
z fangraqare: afar: qa WW: | ae 
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to be followed if not opposed to reason. Here the Vyavahaàra- 
§istra is contrasted with the Dharma-sastra. It clearly implies 
a body of secular law 

As we have seen, there were rules recommended by the Dharma 
school about the offences primarily of their jurisdiction. They 
as well as the equitable principles of that school must have been 
followed and also the perances must have been enforced by 
royal law-courts. It would be to all these that Kautilva refers 
to under Dharma-Sistra. — 


Kautilya indicates the province of the Dharma and Vyavahara 
laws (p. 150). He mentions 'truth' (oaths), as an example of 
Dharma and as an example of Vyavahàra he mentions the law 
about the evidence of witnesses which seems to have been a 
creation of the secular law. In other places in the Kautiliya 
the use of the word Vyavahara denotes civil law: faare3at 
up where it means the rights of civil law, yraarqetcti? 
‘those to whom legal rights are available’, and erra sit araaia® 
where ‘Vyavahara’ is ‘legal’. In Vyavahāra-sthāpanā*’, V y a v- 
ahara means the law of contract. Probably it was the law 
of contract, which was the chief feature of the Artha-$ast»a and 
which th» Artha-Sastra lawyers developed exclusively, that gave 
the name to their system of secular law. 

Kautiya, again, refers to a Dharma-rule in a way that it 
throws a flood of light on the distinction between the Dharma and 
the Vyavahàralaws. He says that interest allowed by the Dharma 
law is 1195 monthly. After stating this he mentions the rate 
allowed by ‘Vyavahara’ (viz. 594) surzum wen ataafe: qut, 


qq" anasifeat | (ch. 8). Now referring to the Dharma Sütràs 





t Arthasastra, op. cit. p. i51. cb. 59. 


3 Arthasastra, op. cit, p. 154. € 
qamasi a} maag wafa .. viii a 
“irthabastra, op. cit, p. 147. B 


aya wife eruta ad: i at se 


* Arthasastra, op. cit., pp. 147-8. 
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(Baudhayana! and Gautama?) we do find that they allow 
only 14%. But the Dharma- śāstra of Manu, though it em- 
phasises the 1195 rule, ailows also the Vyavahàra law rate 
and so does Yajnavalkya.* The latter two therefore recognise 
the rate which had been sanctioned by the Vyavahara and 
allowed by the law courts. 


$12. In the time of the Buddha fhe royal judge is called the 
Vyavaharika, He is called so, I think, also in Aégoka’s 
inscriptions. Khiaravela’s inscription, distinguishes between 
vyavahara and vidhi. The former, no doubt, means municipal 
law and the latter, dharma. At the same time dharma is 
occasionally used to denote law generally in Buddhist literature 
and also in Kautilya (e.g. dharmastha for a judge). 

$13. Yajnavalkya calls the law proper portion of his 
work the Vyavahdra-adhydya ‘the book on secular laws’ (Book II). 
The Màrada-smriti uses the word in the sense of 
secular laws. 

$14. In the definite sense of secular law it occurs in 
Gautama for the first time amongst the Dharma sütras : 


— 


aa MAST A vA MAU GUT! q 
Sa-mi ger-wuraretuifa«sr WRTA i XI. 19,20. 


“For him (the king) the Vyavahdra, the Veda, the^Dharma- 
Sastras, the Angas, the Puranas, and also the laws of the country, : 
castes and Eulas, which are not opposed to the (sacred records), are 
authority". It may be marked that the Vyatahàsa here is of 
the highest authority, being placed first. By. Gautania's time 
the Artha-laws apparently acquired the technicak name 
‘Vyavahara’. Formerly they seem to have been referred tó by 
the term ‘Artha’ or ‘Artha-s@tra’ and Danga.: 





e Tee EP (12.29)— md AU M 
gazaigna} fanfa: quere v? eren | em 
3 M, VIII 140, 142,152; YAT. 97. n — : : 
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$15. The artha laws were king's lone: or rdjasdsana »in the 
Secular laws and language of Kautilya. That the authority 
King’s law in the Sütra 
period. of the king's or artha laws was supreme, is seed 
from a passage of the orthodox Maha- -Bhashya (cir. 150 B.C.) 
which says „this is neither ordaingd by the raler, nor by the 
dharmasitra-karas (“authors of the Dharma-Siitras”)—#qsaq 
maafa «fa aan: sfa (P. 1. 1. 46).! 

Here the royal authority is superior to the Dharma-sütras 
according to Sanskrit syntax. It is mentioned first amd 
the Dharma-sütras are placed after. 

Vasishtha writing about the administration of law begins 
with : “Now about the Vyavahdras (laws), * and directs that the 
king's administration of law should be impartial and guided 
by the rules of the sciences of the first two castes 
srarataifaaiaa:. that is, the Dharma-vidya and the Artha- 
vidya (or, as Biihler says, the Danda-niti). re 

$16. The above data conclusively establish the fact tat the 
The See a r and secular laws or king’s laws in the sūtra per.od were 
the Manava Code. different from the Dharma law. They were 
to be found in an independent class of literature—the Artha- 
§istras. The Dharma-law, though it greatly influenced 
the muntcipal law, cannot be treated as the real or main origin 
of Hindu Law. The provinces of the Dharma and the Artha 

„laws were separate. In secular matters the authority of the latter 
and the kingly enactments was the only binding authority. But 
in the Manava-dharma-sastra, for the first time, we find the 
Dharma-éistea irvading upon and appropriating the provinee of 
the Arthà law and, making the latter only an appanage to its own 
system.» The reason was, as we shall see presently, that the sacét- 
dotal power became also the political power in the country. The 
law of the politician, therefore, got merged into the law of the 





saverdotalist. This, invasion of the law proper by the Men 


ST FISCI SEDENT ISSUE 
' On Jévara, ‘Ruler’, see Mahabhashya on P. 6.1.2. (9), KieIhdrn, 31 
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3astra explains the sudden appearance of a fully developed system 
of law in the Dharma literature in the shape of the Manava Code. 
‘Tse portions of the Dharmasütras which former scholars 
treated as law proper, but which, as we have seen, are not so, 
cover only threé or four pages in print, while Nanu’s Code 
gives 982 out of its 2684 verses to the king and the law 
to be administered by him. It divides the legal “subjects 
in eighteen ‘Titles’. The ‘Eighteen Titles’ are really the 
‘eighteen titles’ of Kautilya' s ‘Code for Judges’, with slight 
modifications. In ignorance of these circumstances, which we now 
know, Bühler tried in vain to explain the origin of the Mamava 
Code by reference to a hypothetical 'Mànava-dharma-sütra.' 
His study to establish that thesis covers over 100 pages of one of 
the volumes of the Sacred Books of the East ("The Laws of Manu). 
It is à monument of research and wide scholarship, but it fails in 
its"object. The very arguments of that learned writer go to 
show that there was no such work as ‘Manava-dharma-sitra’ 
as a precursor to the Mànava-dharma-$astra!. 


$17. But before we go into the latter subject we may 
The Dharma litera- briefly survey the history of the early Dharma 


ture befere the Manaya 
Code. literature. 


Long before Kautilya and also Apastamba, there ad been 
Dharma-sütras in existence. Pà nini gives a special ru} for the 





— DÀ 2 5 
Dharma-books, qat waraq ([V.2.46). According to this rule ə 
the Vedie charamas or schools had their Dharma books which 

aan wore galled after their names. E 
The Dharma books of several charanas are d by 
- ^ Puataniali-b- wit- : 
e the Kathaka Dharma, 2 
the Kalapaka Jie y 
ae the Maudaka Ed i 
.*"* “the Paippaladaka ,, m oca : « 
2 1 See Taotao IT below. ^ 2 P. TV.3.120. : 9 ik ; 
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and the Átharvana (Atharva-vedic) Dharma €P.IV.8. 131). 
That all these were in sütras is proved by Patanüjali's comment 
cited above, 'nor do the authors of the Dharma-sütras read(enjoiz] ° 
this’. But like Apastamba and Kautilya, Patanjali calls them 
collectively the 'Sastra' or ‘dharma-sastra’ (P.6.1.84 ; 1.2.64 (39). 
The term Dharma-sastra does not necessarily imply that the 
literatüre under that name must be in verses, as supposed by 
some scholars. The “Artha-Sastra” of Kautilya and Gautama's 
"Dharma-$àstra" dislodge that assumption. T 
818. Before the time of Patanjali, text-books independent of 
Vedie schools, had been already in existence in sūtra style (inter- 
mixed with s/okas), for there were people who devoted themselves 
solely to the study of the Dharma-vid y à (Mahabhashya on 
P. 1V.2.60). I may point out that Gautama's Sūtra and 
Vasishtha'sSütra are good examples of this class of literature. 
The Dharma-sastra had already separated itself from the Angas 
atthe time when the Gautama-sütras assumed the present form. 
In the sz/ra quoted above dharmaéastra is mentioned as inde- 
pendent of the Angas which also are mentioned along with them. 
$19. Principles of Dharma or principles allied to Dharma 
were to be found in a Purana literature which was contenfpora- 
neous witli the sa/ras. The evidence of the Gautama-dharma-sütra — 
is decisjve on the point: qur aag 341 qamearayifa Guay ~ 
This is also confirmed by Apastamba, who like Gautama, men- -~ 
“tions the Purana. Apastamba in one place definitely names it and E 
quotes a sūtra from it. It was the Bhavishyat Purana. 1 The I^ 
Pürána was drawn upon very often by the Dharma-sütra-MBüras. - Nee 
m Several principleswf purely equitable nature were borrowed from — 4 — 
the Purina by the Dharma-siitra-karas, who regarded it Jm aes 
respéct and as a source of Dharma. Such was the condition of the AE 
Dharma literature when the Manava Code made its ge 


ig : ‘meta on the sgene. 
Et 24. (6. Cf. 1.6.19 1 
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DATE AND ORIGIN, OF THE CODE OF MANU 


Earlier views on its date—Manu the political writer.different 
from Manu the lawyer— Mànava -Grihya—Minava Sriaddha- 
kalpa— Vishnu-Smriti— Earliest mention of the Code of Manu 
—Parthians— Patanjali— definition of the ÀAryüvarta— Political 
character of our Code— Code's Orthodoxy —its political 
reason —Miünava a Sungan Code— its real author—no 
Manava Dharmasitra—Manava Code and Gita. 


$1. Let us now proceed to discuss the date of the Manava 
Code. It is very important te find out its date. By discovering 
it; we may refer this epoch-making work to the circumstances 
| under which it was produced. The Code of 
Necessity of fixing 
a — the N apoleon becomes explicable only when we 
know the facts and the circumstances of the 
French Revolution. Is there any method by which we can 
acquaint oufselves with the circumstances under which the 
"Code of Manu" was promulgated and accepted ? The only 
method is to discover its definite date. 


e 
= 
i $2. Max Müller would place the Code later than Sin fourth 
= century A.C. This view was, however, based not on any material 
= in the Manava Dharma Sastra but on a verse of the Vriddha 
T Manu or the “Enlarged Manu." The view _has been 


^ 


ome dio te disposed of by Bühler. Professor Macdonell | 
M in his History of Sanskrit Literature’ (p. 428) . 
23 "T. mre Code probably assumed its present shape not much | 
e y sone 900 A.C. But he sss no reason. Dr. gai after 
woe z -de | ng the fashion so e ti iqa 
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and historical importance of the Code of Manu’ hat had 
“become rather common in these days," (Tagore Lectures, 1883 

p. 43), assigns it to a period before that of Yajnavalkya which* 
“cannot be referred to an earlier date than the first centuries 
A.D." (p. 49). Bühler placed it within comparatively definite 
limits. He spent great time over a critical study of the Code, 
and came to the conclusion that the Code, as we have it, existed 
in the second century of the Christian era, and was to be dated 
between the second century B.C. and the beginning of the secdnd 
century A.C. or somewhat earlier! We may, now, with the 
result of recent researches into Indian history and fresh data, 
narrow down these limits, extending over four centuries, to a 
reasonable span, and refer the work to a definite chapter of 
Indian, history. 


§ 3. Let us first separate our Manu from the other Mants 
Other Manus. of Sanskrit literature. 5 


Manu's name is associated by Kimandaka? with certain 
opinions which are not to be traced in our Mànava Dharma. 
Bühler"was inclined to disregard the evidence as proving the 
existence of a treatise on political subjects, independent,of the 
Manava-Dharma Code. Bühler'*s view is no more maintainable 
after - the discovery of Kautilya’s work. Kautilya mentions, 
as I hate already pointed out*, that he was drawing upon former 

* Artha-Sastras and he quotes passages from them. One of his m 
authorities was a work of a school of politicians called the S c hoo] 
cf the Mánavss, from which he cites passages "in gifras 
and rejects its opinions. The existence, thus, of a Mānava 
Artha Sàstra or Manava Rāja-śāstra [or M. Raja-dharma] is*a 
historical fact beyond all doubt. Kàmandaka*, who follows ^ 


) 








1. Bühler : Manu, S. B. E., op. cit. pp. cxvii-vni. + 


.! Kámandaka : Nitisüra, IL3; XI.67. e 
~? Bühler : Manu, S. B. Jon. cit. pp. XXXVI-Viil. "It 
* Hindu Polity, i, p. 4. Wat 
5 They may nof be aspar S pee with the Vedic schooMof the via n | A MU 
* Kadhilya’s A Arthasastra, op. cit., p. 6 e- 2 RS 
a Per B Al E 
m 2. 7 a thee 
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....5$ Kautilya’s Arthasastra, op. cil., p. 14. 4 
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Kautilya also refers to that work. In addition to the actual 
quotations from the Manava Artha-$astra in Kautilya we have 


‘tiis work quoted also in the Maha-Bharata. In the Mahā- 


Bhàrata? instead of Kautilya's (school of the) “Manavas” 
it is attributed to a Mana, Manu Prachetasa. Pro- 
bably the work itself stood under the name of one author, like our 
Apastamba Dharma-sütra, but it was known to be the “work 
of a school as treated by Kautilya. “Manu Prachetasa is des- 
erred as one of the authors of the Raja-sastras or Politics, along 
with Brihaspati, Usanas, Visalaksha, Indra, the author of the 
Bahudantaka, and one GauraSiras, all of whom, except the bast, 
have been quoted by Kautilya? The Maha-Bharata has a 
tendency to exaggerate these human and historical authors into 
divine and mythical personages. ViSalaksha, a favourite 
authority of Kautilya, who was not even the founder of a school, 
has-been converted into a god —Siva of ‘large eyes.* Likewise, 
the author of the "Bahudantaka" Artha-$astra, a 
work not mentioned by name in Kautilya, but mentioned in the 
Maha-Bharata, has been cited by Kautilya as Bahudanti-putra,° 
an ancient style of reference. The Maha-Bharata converts him 
into ‘he thousand-eyed Indra.* The Artha-$astra of the 
Manavas, which was referable to a human Manu or a Manava- 
charya, was likewise attributed to the son of Prachetas, +6 dis- 
tinguish him, no doubt, from Manu Svàyambhuva, the‘reputed 
author of our code of law. The same author or rather the same 
work is alluded to by the writer of the Paficha-Tantra 
when“ he enumerates Manu amongst his political. authorities, 


the authors of the Nayaé$àastras (Codes on Polity)': Manu, 


Vachaspati (Brihaspati), Sukra (U$anas), Par Sara, 


and his son, and Chàpakya (Kautilya). The two Paràa$aras- 





.3 Kamandata, op. cit. supra. 
2 Mahabharata, XII. 57. 2. cs pos 


© MB5., XTK. 57-2. 


4 Maha-Bharata,-X11t 57. 1-2. 
* Panchatantra, i. V 
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are also quoted by Kautilya!, and so are the Barhaspatya and 
Auganasa Arthasastras.? PB 

$ 4. The work of Manu, the politician, was extant as late as the 
tenth century A-C., for I see a quotation from it in sütra, in Soma- 
deva's? work, which says that even the ascetics must pay the 
legal tax to the king. This is a view quite opposed to our Manava 
Dharmasastra.* Similarly, the opinions quoted in sütras by 
Kautilya from the Manava work on Politics and the two verses 
quoted by the Maha-Bharata have not the remotest connection 
with our Manava Dharma Code. On the other hand, contrary 
provisions are to be had in that Code. Thus, then, there was no 
affinity between the pre-Kautilya Manava Ràja-Sastra and the 
Manava Dharma-Sastra. Nor does the latter allude to the former 
in any way. 

§ 5. We should bear in mind this distinction between this. 
political treatise of the historical Manava school and our Dharma- 

Our Cede and the  SüStra attributed to the Adam of the Hindu 

Manava Gribya-si‘ra. race, The distinction would save us from 
much confusion. We must, likewise, distinguish the latter 
from the historical Manvacharya_ the author of the 
Manava Grihyesütra, from whom a sthool of the 
Krishna Yajurveda derives ‘its name (Manava chara na). 
The Mànava Grihya-sütra is still current in Western India and 
has been published in Russia. The Tikakara [commentator] 
Ashtavakra-deva gives the name of the author as above, and the 
original name of his Grihya-sütra as the Brihad-dhar m a. 
This name is.also^to be carefully noted. It proves that tfere 
was no separate Dharma-sütra of the school wri^ten, according 
to the tradition of that school. 

Tivo competent European scholars, Jolly and Bradke, who 
made a study of the Manava Grihya-sütra, have declared that 


~ Kauf. AS. op. cit. p. 33r 


2 Kaut. AS’. op. eit. p. & i - ee: 
3 Somadeva, Nitirakyamrita, VI. See HP., i. p. 8 n. for the quotation. | 
* Manu, VII. 133-137. E het at EM 
- a a p 
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no affinity between it and our Manu's Dharma- śāstra could be 
traced. Utterly dissimilar doctrines on important questions 
“like marriage were met with. It is thus evident that no connec- 
tion between our Manava Dharma-Sastra and the Vedic school 
founded by Manava existed. - i 


$6. Bühler thought that he found. the missing link 
between the Mānava Dharma-Sastra and the Vedic Manava 
School in the Sraddha-kalpa. But this book is not 
a regular part of the literature of the Manava_ school. 
It is not always connected with it?. Bhasa?® treated it 
as an independent manual, and like the Artha-SastrA of 
the Manavas, it was distinguished from the Manu of our 
Dharma-$astra and from the Manavas of the Vedic school 
by being attributed to Manu Prachetasa (Pratima, .p. 79), 
‘maad manag. Its adoption by the present Yajurvedi 
Mànavas is not invariable and seems to be recent. Above all, 
the connection alleged by Bühler, is very slight, consisting of only 
seven verses which are common to both.* The ‘connection’ is 
more than neutralised by otherwise total disagreement. The seven 
verses might. have been very well introduced from our Dharma- 
gastra. Then, again, Jolly and Bühler sought to establish a 
connection through the Vishnusmriti® The latter is 
founded on the Dharma-sütras of the Katha schog of the 
Krishna Yajus, and very many doctrines are common to Vishnu, 
and our Manu. By this community a connection between the 
two Vedic schools of Katha and Manava and a consequential 
affinity between our Manu's doctrines and the Münava school 
have been presumed. The process is too far*fetched te be con- 
vincing. The Vishnu Smriti is admittedly later thal Manu's 
SST S5 ox. vol. vii. Introducfton. Fae eae ILC D 


Von Bradke : Z.D. M.G.., vcl. xxxvi, 1882, pp. 417-477, (Uber das Manav h 
.-  mPuhler : Manu, S. B. E., op. cit., pp. xl-xlii. a Grihya Sutra) 


3 Bhàsa : Pratima, Trivandum, 1915, p- 79. » . Pini 
4 Buhler : Maru, of. cit. p. xlii. - a 
S DE E "Jolly, $. B. E, vol WJI. p. xxv-xxvii. . 
A 
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Code and the similarity can be explained in the natural Way by 


supposing the influence of the former on the latter work!. Nor,- 


as Bradke* pointed out, have we the eriginal Kathaka before 1 


us to warrant the theory. 


§ 7. Although we have no trace that the Code is based on 
any work of the Manava school, nor is there any trace (as we 
shall see hereafter) of a Mamava-dharma-sitra, stil in the light 
of new evidence it is now certain that the Code 1s the work of a 
historical person who called himself and was called by others a 
Manava. 

$ 8. The chief feature of our Code is that it is attributed to 
the primeval Manu, ManuSvayambhuva, son of 
Svayambhü or the Creator. There could 


Eariest mention, N " 
. not have been two Manava-dharma-Sastras 


with this claim. The Dharma-Sastra therefore referred Sto 


i Vatsyayana’s Kamasütra,a work of about 
the third century A.C., must have reference to this Code. 
It is related there that Prajapati or the Creator composed 
a huge "work (in 100,000 chapters) for the conduct of the 
society respecting the three divisions of life, the Dharma, Aztha, 
and Kama,‘ and that future authors drew upon that for their 
respective subjects. The same tradition is given in the Maha- 
Bhaàrata lso, and even an index of this encyclopedia attributed 
$0 the Creator is summarised. The name of the book there is the 
Dandaniti* Vatsyayana says that Manu Svayambhuva 
separated from this encyclopedia of Prajapati its portion, on 
dharma,* ss Brihaspati derived his Artha-Sastra from its book on 


SS ————Q— 


! S. B.E. ol. 24, p. xliv. 
? Br&dke: Z.D. M.G., vol. XXXVI, p. 417 ff. 
3 Chakladar, Studies in the Kamasutra, J.B.O.R-S., Vol. 1919, p. 205. 
* wenatafé om: ezi aret taa- aaar faia AAAA Swan dera j 
Kar-asitra, Chowkhambe Sangkrit Series, p. 4: Kamasitra, op. cit. p. 4. 
5 M.B.H. xi. 51^ 7. ^ 
t agati agi agaaa IRIAN | saitin 
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artha.* This'story of the alleged plagiarism by Manu Svayam- 
bhuva from the book of the first Patriarch does not deserve 
serious thought. But it- establishes the fact that the Manava 
Dharmasastra, already attributed to Manu Svayambhuva, was 
in existence in the time of Vatsyayana and had already become 
a standard book like the Artha-sastra of Brihaspati. It must 
have been promulgated scme time before Vatsyayana. Vatsy4- 
yana is mentioned in the Pafcha-Tantra (Cir. 300 A.C.) and 
quoted by Kalidasa (5th century A.C.) Vatsyayana mentions 
a Satavahana! of the early first century A.C. We can therefore 
place him about 200 A.C. Similarly the Maha-Bhàrata (Santi 
Parvan) knows the work of Manu Svayambhuva.? 


$ 9. We come to the same conclusion as to the high and 
established authority of the Manava Dharma-$àstra before the 
second century A.C. by ASvaghosha’s (Vajrasichi) quotations 
from the Manava-Dharma for the purposes of criticising the caste 
system. ASvaghosha’s time is nearly certain. Literature and 
art both place him cir. 100 A.C. On the basis of these pieces 
of evidence we can confidently say that our Code was in existence 
= before 100 A.C., as some time must have elapsed after its com- 
pilation for its authority to become so established as to be quoted 
as the chief work of the orthodox school. Its latest date therefore 
would be about the first century B.C. or the beginnip£ of the 
first century A.C. A$vaghosha's quotations also prove the fact 
that no pus of the Manava-Dharma was in sütra. > 


E 10. Its earliest date cannot go beyond the time 

a of the Parthians who along .with the 

gratam in “the Paundras,Chodas,Yavanas Sakas 
and others are described in the Code (X. 43-44) 


as excluded by the Hindus on account of their non-adherence 





4 Kamasitra, op. cit., p. 149, 
- miat gue: maafa: mansi awia? fedet. 
a M.Bh., XII. 59, 14 | Z % E - f 
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to Hindu rites and Brahmins. The Parthian kingdém was 
founded by Arsa kes in 248 B. C. and within a short time it 
developed into,a mighty empire. Under emperor Mithra- 
dates I (171-138 B.C.) the Parthian power, ousting the Indo- 
Greeks (cir. 150 B.C.), reached the banks of the Indus and probably 
crossed jt. The region to the west of the Indus became part 
of the Parthian empire., The Parthians called themselves 
Parthava and the Iranian form of that name was 
Pahlava. The Pahlava form occurs in Indian 
inscriptions of the first century. The Parthian kings had 
becóme identified with Persian civilisation, as is evidenced by 
their names (e.g. Mithradates, given by God Mithra), 
and coins, before they came in contact with India. It may be 
taken that with their entry into the trans-Indus region there 
came in the Persian form of their name, a Prakrit equivalent 
of ParthavaasPahrava. The Natya-Sastra of Bharata 
has the form Pahrava. The Mss. of Medhatithi’s Bhashya 
on Manu's Code read Panha v a which could be an easy mis- 
reading for Parhava. They are treated by the Manava Code 
as Südras like the Sakas and the Yavanas. Now Pataíüjali? 
who wrote his commentary in the early part of the reign of 
Pushyamitra(cir.188 B.C.—150 B.C.), regards the Sakas and 
the Yà':4nas in the same manner as ‘Manu’ does. He treats them 


1 Manu, X. 43-4: 


xau mssqfzst Wu mu: | id 
^ agaa sap ws areenaa wg x.43. | e 
^ 
; diez^WEpEZÍA SI: BI AT ANAT: TAT: | ^ 


qarga: Patra eta: am: l X. 44, 

FSUNEAIAIM At SE aaa afe: | 

a arua: gi 4 zu aai: n X. 45. 

-3 Mahddhashya, TIT. 2. 423: ee RE 
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3 Pataiijali, Mahdbhdshya on P. II, 4, 10; ^ 
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as Südrag, whom the natives of the Aryavarta would allow to 
eat in their plates. In other words, although technically they 

* were Südras, they were eonsidered higher than, Südras. Manu 
explains their social position which was reaching Sidra-hood 
by presupposing a Kshatriya origin in the remote pest. Ethnic 
civilisations have the tendency to account,for other yaces by 
reference to the theories on their gwn race origins. You can 
verify this by consulting the Jewish records. It is a common 
bélief amongst many Hindus of to-day that the Japanese were 
originally Kshatriyas of the Solar race. And the belief grew up 
within such a short period as since the Russo-Japanese war, When 
the Japanese first became known to the mass of the Hindus. 
ASoka was similarly seeking affinity when he made the curious 
remark in his inscriptions that every nation has got Brahmanas 
and Sramanas except the Yavanas (7e. the Greeks): But 
there was something more than ethnic egoism at the bottom of 
the identification of the Sakas and the Palhavas as former Hindus. 
Patafijali gives the description of a Brahmin: ‘white, fair 
and fair-haired.? The Yavanas and the Sakas, who were also 
Aryan like the Brahmins and the Kshatriyas, were painted fair on 
the stage according to the N à č y a-Sastra. 

With them the “Parha vas” ie. Parthians, 

too, whom many historians regard as of the Saka stogÉ, were 

to be painted fair like the fair castes of the Hindus. Other . 

races mentioned by Manu were ancient neighbours of the 

Aryavarta and were ruling castes. According to the 
Hindu theory the Kshatriya ought to rule. But the contrary 

fact was ther@ and the best way to reconcile the Dharme-áastra 

theory was to pre-suppose an ancient origin and a° fallen 
present. Pataiijali'senumeration ofe the Sadra-foreigners 


Pat3fijali, 





1 per estet of ASoka, R.E. XIII. 
- e 3 Patafijali: Mahabhashya—P. II. 2. 6; V. 1. 115: $ exc a 
aa ale: genre fare: ARAIL saan USED UGA A | 
* Natyasastra, XXI. 89—90, p. 233 (ed. Kavyamala). ate oe 
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on the,frontiers of the Áryàvarta does not contain the 
Pahlavas. Patafijali wrote very near 188 B.C. (the beginning 
of the Suńga regime), as the Imperial za25a performed by Pushya- 
mitra was co-eval with the composition of the Mahabhashya.! The 
Parthians come on the scene, according to history, two decades 
later. The highest age-limit of our Code therefore would be after 
the Mahabhashya, say after 188-170 B.C. The  Mahàbhashya 
does not cite the authonty of the Manava-dharma-Sastra but 
knows only (*Dharma-$ütra-káras.? The Code thus was com- 
posed within these 170 years of the pre-Christ period. 


$11. This wasthe period of Brahminical revival 
and actual Brahmin political rule in India. The 
Sungas and their successors K à nvayanas were Brah- 
mins.» We may notice here that the Suiga family were Bhara- 
dvajas, according to Pānini?, that is, they were followers of the 
Krishna Yajur Veda. ^ 


$12. There are other indications that Manu's Code is referable 
to the early part of this period. The definition of Hindu 
India (Ary 4varta) given in Manu's Code is significant. 
The oldest definition is that of the Vedic school of the Bh alla- 
vins given by them in a work of theirs 
^. called the Nidana.* ‘In the west the 
boundary isthe Indus; im the east, the Siryodayana; 
e(as to the north and south), the habitat of the black 
antelope.* Zoology proves that the habitat of the black 
antelope is between the Himalayas and the Vindhyas.® '*Baydha- 
yana fixes the western and eastern limits as ‘the Bs. ina Sana 
(‘the river which disappears,’ i.e., the Sarasvati in the Patiala 


Aryavarta of Manu. 


i Patañjali : Makabhashya, JIE. 2: 1995 - « 
FAATA wz MNU tw gufeu ura: ? 


5 Pataüjali, Mahabhashya, P. I. 1. 47, p. 115. | dil 
3 Panini, [Ve 1. 117. JOORS. 1918, “Brahmin Empire. 
4 Vasishtha, I. 14-15 ; Baudhāyana, I. 1. 2. 29-30. qe a 
5 Jaydéswal, Modern Review, 1913, p- 329 (Back antelope). l HE 
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District) and the Kalakavana, the Himalayas 2nd the 
Vindhyas (Pariyàtra) as the northern and the southern 


" boundaries. Vasishtha} and  Patanjal* vary the western 


limit and make it the Adaréa (mountain). According to Varaha- 
mihira the Adar &as lived amongst the Himalayan peoples. 
Patanjali further says that the Yavanas and,the Sakas have been 
driven out beyond the limits of Áryàvarta. We know from 
history that Pushyamitra did defeat the Greeks and took 
the Punjab from them.  Vasishtha's and Patafjali’s definition 
referring to the north-western frontier, therefore, relates to the 
political boundary of the time of Pushyamitra, and Baudhayana’s 
to the time when the Punjab had passed out of the hands of the 
Hindus in the later Maurya period. Manu‘adoptsthe geographi- 
cal description of the Bhallavins, the habitat cf the black antelope, 
but he neither adopts their western boundary (the Indus), nor 
thé Adaráa of Patafijali. ‘From sea to sea in the east and 
west, and from mountain to mountain (the Himalayas and the 
Vindhyas) is the Ary āvar ta according tothelearned.’ ‘The 
country of the Mlechchhas is beyond that. Pushyamitra’s 
dominions included Bengal, as Patafijali says that on the order 
of the sovereign Brahmins from the towns to the east of Anga 
cannot be produced, for there are “none there.’ The eastern 
limit as the Bay of Bengal, therefore, could be feterred 
to the Sunga times. The Kàlakavana or the Forest 





! Baudhayana, op. cit. J, 1. 227, 
2 Vasishthe, I. 8: 


Gata: amengan Ranan aa fena: | : " 


3 Patanjali : Meaohaüshya on P, II, 4,10, ^ 
^4 Manu, II. 22-23 : 


MBAZI a galelaacig qíuma i 
adaa faataatas faga wt: y II. 22. 
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of Death would have been some forest in Bengal. .But Manu's 
vagueness in his western limit, the Arabian Se a, suggests 
that he was not sure of the Punjab. He does not go beyond 
the Sarasvati (I. 17). He defines the Brahmavarta! 
(a definition not known to earlier literature), amd its part the 
Brahmarshide$a. The latter, the land of authority 
in matfers of orthodox conduct. was comprised of the Kurukshetra, 
Matsya (western Rajputana), Pajichala and Sürasena (around 
Mathura) countries. A short time after the appearance of the 
Parthians on the Indus we find Mathura as the seat of foreign 
Satraps, about 120 B.C. We know from the inscription of 
Kharavela that Mathura was under a Yavana invader who 
ultimately had to retire back to his country, in the time of 
Brihaspati (Pushya) Mitra.’ 

$13. That these defiritions of Hindu India had reference 
to political events was the view of former Hindu lawyers fiso. 
For instance, Medhatithi commenting on these verses (II. 22-24) 
says : 

“Ary ivarta—where they (the Aryas) become supreme 
again and again and where the Mlechchhas even after repeated 
attacks fail to become permanent settlers satda: -Aa gs: 
gazanan a fat da mae stant wafa. 
Medhav-thi further explains the political significance of the verses 
„Which according to him imply a political definition. If the country 


came under the Mlechchhas (afg agfae agnanifeenafy 
zl WAY: adaa gadaa awe") ) this” becgmes 





1 Manu, Il. 17, e ^ " 
x stad Wanne | 
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1 Manu, II. 19, e 
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a Mlechchha. country. Likewise he explains, if a Hindu king 
establishes dominion over a Mlechchha country and introduces 


: Hindu community there, it becomes a sacred Hindu-land (II. 23). 


Land is not itself guilty. Mlechchha-de Sa-ism has 
reference to men. gat a afa: wt eet (IL. 230 qaudaaa 
tq ga] (IL 24). ‘Aryavartaism does not relate to the land 
defined’ (II. 22). HER. 

The Sürasena country would not have been counted amongst 
tke pre-eminently Aryan countries if it had already passed 
under the Mlechchha Satraps. The Code, consequently, has 
to be assigned to a period after the Maha-Bhashya but not much 
later than 150 B.C, say to 150 B.C.—120 B.C. At the 
same time it precedes our Mahà-bhàrata, for the latter knows 
that Mathura was under outlandish people like the Yavanas and 
Kambojas (meaning Sakas) who had a special mode of fighting 
(Santi P. 101.) "The Yavanas, the Kambojas, and those that 
live around Mathura, are well-skilled in cavalry fight." 

$14. There are passages in the Code which reflect the political 

id ai character of its time. In Ch. XII which is the 
of the Cods. last chapter of the Code, there 1s a verse towards 
the ciue (100) which declares: Sem q uw q quengaaq 


ww! wasrarfagei a Semeafaesfa i” “The post a the 
Commander-in-chief and the kingdom, the very Headship of 


Government, the complete empire over everyone, 


are deserved by the knower of the Vedic-Science’”’ (100). This 
comes in.the manuscript after the verses 106-108 of the printed 
copies, (Bühler,p. 507). Verses 106 and 107, apparently, and the 
108th, avowedly, refer to Brahmins. The above quoted verse 
coming after the 108th leaves no doubt that its ‘Veda-vit’ 'knqwer 


. of Veda’) means a Brahmin. i We have lere now the amazing 
n» advocacy of the Brahmin claim to become rcd to obtain 


- t i Bh. Santi P., 101, 5: 
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the kingdom, to be the ruler and the emperor. I cannot resist 
the temptation to suggest that the claim is reproducing the prece- 
dence established by Pushyamitra Sunga in recent history. He 
was the Senàpati under the Mauryas, he obtained the kingdom 
and the rulezship and established his empire. The fact seems 
to be alluded to as the great achievement of Vedic orthodoxy. 
Otherwise it is not easy to explain how the knowledge of Vedic 
science deserves Senapatya, Rajya, and Sarvaloküdhipatya. No 
such statement is to be traced anywhere else. This is not ali, 
The following verse frees him from all sins. ** He the knower of 
the Veda throws off the taint of his deeds, as a powerful fire 
destroys even green trees’ (101). The sins which he might have 
committed in his senàpatya (Pushyamitra was a regicide) and 
rule (numerous Buddhist monks, according to Tāranātha, were 
killed by him) are burnt dewn automatically because he is a Feda- 
vit. Again, elsewhere, XI, 261-62, it is declared that the Brahinin 
(vipra) who has killed even the peoples of the three worlds, is 
completely freed from all sins on reciting three times the Rik, 
Yajur og Sàma-Veda with the Upanishads.? Why should such 
provisions find place in a Dharma-gastra? Such provisions 
are unknown to earlier Dharma-$àstras. Manu's* XI, z62, is 
given in Vasishtha in a portion (27.3) which is pronounced by 
Bühler^to be a late addition)  Baudhayana's IV, 5.29, has 
been changed into Manu's XI, 263. Baudhàyana's passage really 


iManw, XII. 101 : 2 


: . WU suma» afzivenziwfa zm | P = 
| p qui zefa aaa: mem aTa: I i 
£ Manu, XI. 261-2 : " 
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applie to very minor sins of eating, not to kiling. Why 
should killing on a large scale by a Brahmin be presumed at all ? 
Disease must precede remedy. Large killing by Brahmin Pushya- 


mitra had been already committed. 


815. The old Dharma-sütras had prohibited even the touch 
of a weapon to a Brahmin. ‘A Brahmin -shall not .take up 
a weapon in his hand thoughshe be only desirous of 
examining it’, “ataviffumgrm «mq «reels 0 — Apastamba, 
1.10.29, 6. The same was the view of Gautama as quoted in 
Baudhayana'. But Gautama was revised and this has been 
taken out and exactly the opposite provision put in (VII? 6), 
that he might lawfully take to the profession of arms! We 
might pause to think why and when this revision took place. 
It must have taken place when the Brahmin-warrior became a 
general social institution. That is a society which succeeded 
or co-existed with the early Sunga period. It took 
place to give sanction to the institution which from the old Dharma 
point of view was an abnormal growth. Baudhayana’s sūtra 
which in its present shape is only a revised edition of az earlier 
work’, allows the profession of arms to the Brahmin.* Vasishtha 
and even Vishnu still remained silent on the point. Baudhayana 
further quotes an opinion to justify this departure (II. 2. 4, 18) :— 

*For the protection of cows, Brahmins, or in the Case of a 
confusion of the Varnas, Brahmins and VaiSyas (also), 
should take up arms out of consideration for the Dharma." 


This was not an ancient view. It is not found in Apastamka, 
Gautama, or the present Vishnu-sütra. The necessity had not 
arisen before. The omission of the Kshatriyá in the 
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1 Baudhayana, II. 2. 4. 17. i E B 

2 Gautama, op. cit. VII. 6 ( azai faa m: ) : i 
^ 3 [t salutes Baudháyana i, the earlier author, and knows Apastamts che author of 
the Sūtra (II. 9,-14). ~ : 
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above sãtra is important. We understand the significanee of the 
'Varna-sankara' confusion and the whole verse by a reference 
to the Maha-Bhaàrata. 


§ 16. A doubtful question is put for solution,in the Santi 
(88.35-37). If the Kshtriyas become decadent and the country 
is invaded and taken by foreigners (Dasyus —foreign tribes, as 
defined in Santi, 65!), and confusion of castes ensues consequential 
on their rule, could a non-Kshatriya undertake to drive them 
out and assume kingship and under these circumstances could 
he, a, Brahmin, Vaiáya or Südra, be a lawful sovereign, or does 
he remain under the disability imposed by the Dharma-áastra ? 
The answer of the Mahà-Bhàrata is that he would be a lawful 
sovereign. Such a discussion could not have arisen before the 
decay df the Kshatriya power in India which was complete 


a little before Alexander’s time. Further, such a discusgion 


would not have arisen before the assumption of sovereignty by 
a non-Kshatriya. The M aur y asas Südras andthe Sungas 
as Brahmins, both extremes had taken up such position between 
325 and 188 B.C. Both had succeeded against the ‘Dasyus’ and 
both in the beginning were orthodox. Now Baudhayana’s_anota- 
tion omits both the Kshatriyas and the Südras, and allows such 
privilege only to the Brahmins and the Vai$yas. The Kshatriya 


1 And M., X. 45. M.Bh. XII. 65. 31: 
hl -—— ~~ - 
waaafat aa GYA F ZZRA: | 
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is omitted for his incompetency ; the Südra is omitted» because 
of his heterodox view. The orthodox people would have the 
society saved by the Brahmin and the Vaigya and not the 
Sidra. They apparently have had the experience of the Buddhist 
Mauryas. 


$17. The Dharma theory which advocated the taXing-up of 
arms by the two castes for Dharma? justified it by the help of a 
doctrine which the Dharma school had already adopted. Apas- 
tamba by a general rule and Gautama by a special one allowed 
an exception to the general prohibition: when in danger of life 
or limb a Brahmin may use force in self-defence. This was an 
equitable doctrine introduced from the Purana into the Dharma 
law by Ápastamba!, who used it as a rider to the unrelenting 
rule of the Dharma penalty in cases of murder. But this 
was in favour of every caste. Gautama prescribed : yru- 
sremmfg smaatzeta 7. 25. — 

"Even a Brahmin should take up arms in danger of life." 
Vasishtha adopts the opinion without any discussion as settled 
law. The only difference is that instead of the ‘confusion of 
caste@eit giwes the ‘invasion upon Dharma’ : wazaa Vas. III. 
24. But our Manu goes astep further. It sanctifies an armed 
rebellion against an internal, social and religious regolution. 
(VIII, 348) :* 


“The twice born should take up arms in the circumstances 


of the Dharma being obstructed and of a revolution of the twice- 
bora castes produced by Time." x , 
The revq]ution complained against is a reyolution hot of the 


ees? a 


1 See Lecture IX below, 


" Manu, VIII. 349-50 : ^ 
x feeriafeaier ud gare i! 
* femal cw auiat fas? wam IL 349. 9 3 s 
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four-fold varna system, as such, but which had shaken the upper 
three classes only. The revolution had*been brought about 
in course of time or by Time. The sacred law of the dvijatis 
had been superseded. It seems to me that these characteristics 
point to an internal revolution which is known to have been 
produces in the time of the heterodox (later) Mauryas who did 
stop the dharma (yajnas, sacrifices) of dijatis.1 The injunction 
that a Snataka should not live in the kingdom of a Südra, IV. 
61?, an injunction met with for the first time only in this Dharma- 
sastra, and equally the new dictum that the kingdom where 
the Südra decides matters of law (Dharma, Al. 8. 21)? sinks down, 
must follow the facts of a Südra rule and Südra justice. ‘The 
kingdom is distressed like a cow in the mire before the very 
eyes of the ruler for whom a Südra administers justice." The 
event must have been recent to be alluded to. The kingdom 
of the Mauryas had nearly sunk down and did struggle like a 
cow in the mire, when it was pressed under the Indo-Greeks 
and probably also the Sakas as implied by Patafjali.t It was 
orthodóxy under the Sunga which liberated ‘the sinking cow.’ 


*$18. The exaggerated and new claims for the Brahmin caste, 
e.g., that a Brahmin only in name is competent to judge (8.20) ;5 
that the Brahmin is the lord of all—Sarvasyddhi-patir-hi sah,’ 
become explicable in the light of the political age when the Code 
* was promulgated. 


- Aéoka, R. ET, 
' w gener fakamaama) a nufeseym;m Meema + 
3 Mans, VIII. 21: x | > 
- aa Izy FRA UN wefagaag | 
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‘ Patañjali, Mahábhkāshya. on P. II. 4. 10. 
5 Manu, VIII. 20: 
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§ 19. „The Code is marked throughout with an aggressive 
orthodoxy. The*heretics, e.g., the Buddhists and Jainas, 
The Code’s orthodoxy Were to be banished from the eapital and were 
and ite explanation. — as bad as thieves (9.225-26)'; no oblations 
were to be offered to the soul of those who had joined 
theascetic orders of mixed castes in vam, and 
to women who had joined hevetical orders (7e, 
become nuns) like those who had committed suicide or fallen 
morally (V. 89-90). A heretic (e.g.; à Buddhist, c.f. Kullüka 
and S. Naràyana?) was not to be honoured even in speech by a 
Brahminical student (1V.30). “All those traditions (smritis) 
and all those despicable systems of philosophy, which are not 
based on the Veda, produce no reward after death ; for they are 
declared to be founded on Darkness. All those doctrines which 
from other sources spring up and fall, are worthless and false, 
they heing of modern date."? (XII.95-96). 

$ 20. The expression ‘ef modern date (ar v 4k-k Alika) 
should be particularly marked. The reference to modern systems 
is to the heterodox systems of Buddhism and Jainism. Nuns 
1 Manu, IX. 224-28: > 
ad amga aa a: gala BAA a | £ 
maastaan nzia fenfafea: i 224. 
fsa gsar AE MATA | 
famen Maaria few faiaina i 225. 

a — . WR Uy aaa: RE: O e 
- fading fam «rw afer: RA: Ii 226. e 
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2 Manu, XII. 95-96 : ; x 
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were for the first time in Hindu Society permitted by-the heretical 
sect of the Buddhists. The orthodox system allowed Women to 
go into the V ina prastha or hermit-life with their husbands. * 
But they could not join the next order, the ascetic. The publi- 
cation of Vik h a nas’ Dharma which takes us to the society 
before Buddha’s time, makes the question of the fourth order 
and its relation to Buddhism perfectly clear. All the three upper 
castes could go into the Vana-prastha and live in enclosures 
outside the city set apart as artificial jungles and divided into 
seven groups, named after the gotra-names of the seven patriarchal 
Rishis.! (We know that the Buddha after leaving home went 
to one of such colonies). Having lived there the life called 
Sramanaka ie., the t oil-s om e, ‘because of the austerities’ 
(Vikhanas), the hermit, if he is a Brahmin, can take to the 
fourth life, and leaving the enclosure (Pravrajyà) may become a 
Bhikshu, monk? What the Buddha did was to abōlish 
the hermit stage which required undergoing austerities, keeping 
the sacred fires with Vedic mantras and doing the Sraddha, and 
to take himself and to invite and admit others, who were not 
Brahmins, to the fourth order. Not only he opened up the fourth 
order to all castes but to all ages. There had beer? fairl¥ an old 
age-limit, as we find in Vikhanas, to enter the fourth order. This 
too was abolished by the Buddha. Further the order was thrown 
open to both sexes. For these reasons, as we find in the Buddhist 
"sütras, Brahmins never addressed the Buddha with the respect 
due to an orthodox Bhikshu. - 

§ 21.. The orthodox community and the ie: $fstras 
naturally fought against this. They emphasised the duty ef 
marrying, made it compulsor* and went to the length of 
even extolling the married and famrly life as higher than all other 
orders met the Vanaprastha and'the Bhikshu). But nobody 


pina (Trivandrum, 1913) I. 6.8; II, AS., xiii. p. 49. 
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fought so vehemently as the author of our Mànava Code. He 
declared that the intermixed pravrajya (Manu VI. 130) (ascetic 
order) ‘of all castes’, that is, the Buddhists, as vain, and bad as 
suicides, the nuns as fallen women, and as we ‘shall see in a 
subsequent lecture, enjoined suppression of heterodoxy by law 
and force. 1 

§ 99. The Code 1s consistently kastile against heretical 
Indian Republics. He treats the Mallas and the 
Lichchhavis as degraded Aryans.? The sūtrakāras forbid 
Brahmins to accept the generosity of the Ganas. But no 
one except Manu names the Lichchhavis and the Mallas. * We 
know them becoming important only in the Buddhist and Jain 
history. 

$23. The fact of the heretical doctrines being called of modern 
date throws further light on the date of the Code. The legislator 
could not have flourished very long after the rise and fall of 
Buddhism in its first stage, to mention the doctrines 'of modern 
date' and 'those which spring up and fall. People must have 
remembered then the date of the birth of those systems, which 
they also saw declining. 

$ 2a> Thé features of the orthodox counter-revo- 
lution in the Code are not limited to social matters only. 
Manu and the Artha- He principles of law which had Been in 
astra. vogue in the period before the Sungas have 
been combated and condemned where they depart from the strict” 
principles of the Dharma school. The Artha-Ssastra, for in- 
stance, provides that the king-made law may override the Dharma 

n EERST A EE eine ee 


a Manu, VI. 34-35 ; VI. 37: 
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law and £hat in the case of a conflict between the d h a r m á-p r o- 
visions and dharma-nyày a the deciding factor is ny &- - 
y à (reason or justice): ‘before Nyàya, the text must fail.— 
‘Nyadyastatra pramanam syat tatra patho hi na$yati Nyaya 
or legal interpretation was formerly employed to explain 
away texts. An example occurs in Apastamba (II.6.14.13), 
where a Vedic text has been explained away in favour of a Dharma 
doctrine. But Kautilya provides for a conflict between Nyàya 
and Dharma, and puts the latter entirely under Nyàya or Dharma- 
nyaya, which would openly put aside a Dharma text. Apparently 
here principles of consideration of justice afe implied. ‘Manu’, 
on the other hand, claims that Dharma laws coming, as they do, 
out of the Vedas (Vedic literature) and ‘Dharma-sastra’ (probably 
including the Grihya-sütras), cannot be over-ridden.t To sub- 
ject them to reason would be subjecting their two sources (Veda 
and Dharma-Sastra) to the Canons of Reason (11.10.11), and the 
Brabmin who does so is to be treated, as a scoffer at the Veda, and 
his opinion should be excluded. “The knowledge of the Dharma 
resides i» those who are not given over to Artha and Kama. 
For those who want to make enquiry 2bout the Dharma the 
authority is the Sruti. Where Sruti conflicts (with another 
Sruti text, or with Dharma text), both are held to be law ; for 
both are pronounced by the wise to be law’ (II. 13. 14). 

As ‘Dharma’ stands for the Dharma-Sastra, so ‘Artha’ stands 
for the Artha-Sistra and ‘Kama’ for the Kama-Sastra. This in- 


terpretation is supported by a use in this code Pee canis 
kama-kovidam’, VII. 26, which Raghavananda Coes explain as 
'Smriti- Vitsyayana-niti-sastranam vettàram. Vatsyayana gives « 


1 AS. Ch: 58, p. 150. 
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series óf his predecessors amongst whom Aruni-Udddlaka’s 

son, Svetaketu headed the list of writers on Kàma.! He 
isan ancient teacher. Bibhravya of Pafchala, whose 
opinions are often quoted by Vàtsyayana, had written a very 
heavy volume on Kàma. It would have beem one of the 
authorities of Vatsyayana whose work, or- the Kàma,literature 
in general, was meant by Kama" i» the above verse. 

It is apparent that ‘Manu’ is attacking the Artha-Sastra 
doctrines, in mentioning artha in the above verse. As we 
proceed further we shall see his differences from the Artha- 
$astra. Here it is enough to note the above difference on a “main 
principle, which is put down in the opening portion of the 
discussion on the sources of law in Manu’s Code. 

$25. The Manava Code thus suffers from its political, social 

“and sacerdotal prejudices. It is a code as well as a controversy. 
But if we transfer ourselves to its times, we can imagine how ready 
approval it would have received from the race to which it was 
preached. Buddhism and Buddhist State stood discredited. The 
Garga-samhit 4, mentioning a successer of Salisuka Maurya, 
says that the fool would establish a “‘so-called conquest by Dharma ” 
while Saketa, Mathura and Pañchālļa would be passing off to the 
viciously valiant Greeks, Pataliputra itself being in danger and 
the whole country in consternation. The policy of c o n'q uest 
by Dharma (Buddhism), was a written legacy to his des- 
cendants by A $o ka who prohibited further conquests by the 
sword.*- The last of his line was talking of this ‘sublime nonsense’ 
of his forefatiter to make the conquest of Dharma, while the very 
existence or the country was in jeopardy: The astronomer 


— 1o n i E IuPIES 
1 Kama. op. cit., p. 5: E 
aga q qaftan dn afa 3433: afaa 1 I. 9. 
EN 3 Ibid. : 
0 o 2 7 — amfexfuweusbrar: gears: daag L 10. 


3 [For the-Gargasamhita see now J.B.O.S., 1928 and “1929 lada asc of the 
historical portion has been edited by me. ] 
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G ar ga summed up the sentiment of the time in his characterisa- 
tion of the last Maurya emperor: dharmavadi adharmtkah, and 
mohàtma, ‘talking of dharma that anti-dharma' king, ‘the fool’. . 
In their eyes he was the religious Nero who looked on with equani- 
mity at thes gradual consumption of Hindu civilisation (dharma) 
by the yicious Gregks. The Brahmin (Pushyamitra) took up 
the sword in this 'Viplava of Dharma’, and not only 
Brahmin as the Saved the dharma for the time being but 
political saviour. also rehabilitated it. He liberated the whole 
country and completely destroyed the power which had 
threatened confusion in the holy landgof the Aryas. He 
proved to them by his valour that the land for the Mlechchhas 
was beyond Aryavartta. The Suügan Manu translated into terms 
of dharma-law the contempt for the Sidra and heterodox ruler 
before whose very eyes the kingdom was sinking like a” cow 
in the mire, and the exultation of the Brahmin orthodoxy over its 
achievements. His Code is the mirror reflecting the national 
sentiment of the time. His absurd claims for Brahminism were 
admitted at the time, for they were based on the facts of the 
time. The Brahmin, in fact, was ‘the lord of everything' at the 
moment. - 
$ 26. This seems to have been the basis of the high authority 
W liene which it soon acquired. At the end of the 
e qua first century Manu’s Code is the Dharma- 
s i śāstra. There is no such indication of such 
a position of any book at the time of the Mahā-Bhāshya. This 
rapidity i in its acceptance is also due to a probablezsyăl regogni- 
tion. Prof. J olls has given instances how law-codes in later 
Hindu -times were promulgated. . Kings, ministers or dharma- 
ministers wrote,or had written, treatises on law which became the 
authority in the state. The books were sent even to friendly - 
states — occasionally they were adopted. Very probably | 
` el 
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the Manavardharma Code became the approved code of the 
Sungan ?égime. à 

§ 27. The name alone of ‘Manu would not have given 
the code such a permanent authority. In the" first two pre- 
Christian centuries, nobody could have been deceived by the name. 
In fact the name of the real author, as we shall see presently, 
was well-known. Nobody in those early days could have believed, 
as Medhatithi did not believe in later days, that the 
hook itself was to be referred to Manu, the father of the race. 
The book undoubtedly sought the prestige of the great name 
of Manu, but the nape was adopted to stand as a symbol ofcon- 
servatism, the tradition of yore. Hence in numerous verses the 
repitition ‘so spoke Manu,’ the first law giver. Other authors have 
assumed still greater names, e.g., Prajaipati or V ishnu, 
but thcir books never acquired the universal obedience “of the 
raceas tendered to Manu’s Code. 

§ 28. The author of the Nairada-smriti writing in or 
about the “4th century of the Christian era, 
states that one Sumati Bhargava 
composed ‘the Code of Manu.” Sumati Bhargava 
is not a«-egendary name. He must, therefore, be taken to be 
a historical entity. The author “of the Naradiya is not 
uncorroborated. The Code itself is signed in the family 
name of Bhrigu, which was the ancient custom current up to 
the first century of the Christianera. "The Text composed 
by Bhrigu (entitled) the Dharma Code of Manu" 
is theqeal Tiagi the work, subscribed to the end of ewery chapter 
of *Manu's Coge' itself. z 

S 29. The Nàradiya,,however, in accordance with the 
theory of the later Dharma school, which does not recognise human 


Real author. 


a aT LE EMNURERUESSSEN EET EE EU ERE E E 
1 aqata @fsq q&Wí379: (on M.I.1, ‘Manu a certain individual’. ar Bühler, 


a See also Jayaswel, 15 Calcutta Weekly Notes, 299 1) 
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authorship of Dharma-sastras, says that S u m a ti Bh ārgava 
abstracted his code from the encyclopedic work of a hundred 
thousand chapters of the primeval Manu.' We have seen ° 

that the earlier tradition was that there was such a huge book 

by the Father of the Universe (Prajāpati) and not by the Father 

of Man. Vatsyayana says that Manu's Dharma-Sastra was an 

abstract of the law portion of this enclyclopsdia and it is to 

this tradition that Medhatithi refers. But the author who 

wrote under the name of Narada was in a difficulty. The schoel 

ofthe Dharma- śāstrins knew full well the tradition current amongst 
themthat *Manu's Dharma Code" wascon/posed by 8 u m a t 1, 

and there was no room for an intermediary edition, hence the 

alleged original source of the Dharma, Artha and Kama Sastras, 

was itself turned into the encyclopedia of Manu Svayambhuya - 

from that of Prajapati. The authorship of the parent book, of, 

all the Sastras was transferred from the father of the universe 

to the father of man. This new tradition was adopted by later 

books like the Sk anda Pur ana? which says that the original 
ordinance (&istra) of Manu had four successors, the Bhargavi, 

the Naradiya, the Barhaspatya and Angirasi samhitàs.? 

The lost Brihaspati-smriti, from its collected quetations, 

has been proved by Prof. Jolly to have been a sort of commentary | 
on Manu’s Code. About two editions by Narada, the — 
tradition is given by the pseudo-Narada himself.‘ He pro- | 
fesses to follow Sumati’s Code, but in fact he does not do so. — . č 
The Skanda shows that the Angirasa-smritiavas also —  — 
a liter composition;evidently later than Narada’s an bnhaspatis ——— 
Codes. : » ^ eS eae 
$ 30.. The value of these traditions lies in the fact shew 
that at a time when the name of the real author of Manu’s DI 2 
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Code was still remembered, our Sumatis Manava Dharma was 
taken to have been the first Samhita of Manu's ordinance. Sumati's 


- Code was the first historical ‘Code of Manu's laws’ in their eyes. 


§ 31. The analysis which I have made confirms the tradition. 
There was no ther book on Dharma law attributed to Manu. 
No‘Manava Dharma. ÑOr was there any Dharma-sütra of the 
sutra.” school of the Vedic Manavas. The late 
Dr. Biihler was led into the belief, on the analogy of the 
current metrical editions of several Dharma- śāstras after the 
names of the original Dharma-sütras, that there must have been 
a sutra original fcr the metrical Manava Dharma-$àstra as 
well. Further, finding too great an advance in the legal 
portion of Manu’s Code in comparison with the old Dharma- 
sütras, Bühler with the instinct of a historian supposed an original 


behind it. But the original, as it now turns out, is not to be sought 


ina fost Dharma-sütra but in the laws of the Artha-sastra. Bühler 
after a very searching enquiry ultimately based his whole argu- 
ment of the pre-existence of a supposed ‘Manava Dharma Sūtra’ 
on a passage of Vasishtha, IV. 5-6, which stands as follows :— 


fageamifafagsaraura og’ feenfefa eran i Ch. IV. 5. 

ayaa "us 4 fuedaqnafa |. 

maa a qx eaaa AA: |i 6 

amal fuai feat aiaga afaq | 

a q Wrfarang: GA QAR asa: 7. 

qafa area ST UIA MANTI RÅA at ATS at 
aana sufaur gafa i 8. i : 


Dia translation of Vasishtha’s vua TM (S.B.E. 
xiv, p. 26, n.) Bühler took “M àn a v à m’ to mean a Mn a v a- 
sütra, and expressed the opinion that,the sütra marked with 
iti may indicate either a,direct quotation or a summary of the 


. opinion given in ‘the Manava Sütra. He believed that -the 
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whole passage, sütras 5 to 8, has been taken bodily frem the 
ancient Dharma sütra, adding: “if my view is correct, it follows 
that the lost Mànava Dharma-sütra consisted, like nearly all 
the known works of this class, partly of prose and partly of 
verse." This is the  sheet-anchor of the thtory asserting 
the pre-existence of -a lost dharma-sütra of the Manavas which 
has been universally accepéed. In his introduction to Manu 
(S. B. E. 25) Dr. Bühler argued with complete confidence 
that the passage stands as a quotation and proves his thesis 
thereby: “As has been stated in the KE roe to Vasishtha 
all the four sütras must be taken as a qvtation because the 
particle it, ‘thus, occurs at the end of IV. 8, snd because 
the identity of Sütra 6 with Manu, 5.41, as well as the close 
resemblance of Sütra 7 to Manu V. 48, show that the quotation 
is not finished with Sūtra 5. If we accept this explanatiome 
we have in one passage the usual arrangement followed in the 
Dharma-sütras. First comes the prose*Thle, next the Verses 
which confirm it, and finally a Vedie passage on which both the 
rule ancthe verses rest."' An analysis of the argument and the 
method of Vasishtha obliges me to say that I cannot accept 
Bühler's view. First of all, the subject in Vasishth begins with 
sūtra 5 and ends with sūtra 8. If the whole lot is a quotation, 
then where is the opinion of Vasishtha himself? The stitra-karas 
first state their rule and then either quote others to confum 
“their own opinion or to explain away an adverse opinion. A 
quotation cannot stand in the air. The system itself relied 
on by Bühlef proves that the first sūtra (i.e., Vasishtha, IW. 5) 
must be Vasishthzs own opinion which is supported by Manus 
verses and a Vedic text. This view is confirmed by the text 
adopted in the Anandaé$rama edition (the Smriti- 


samuchch a y a, p. 194) which ruts—foazaatiafagarat aq 
. : y dd 


" - 
31 Bühler - Manu, op. cit. p. xxx —xxxii. 
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féwrp: where no îti is attached to the end of the sūtra. 
This text 1s found in 6 out of the 7 MSS. used by the Poona editor 
(Mr. Hari Narayana Apte). Further, Vasishtha never puts the 
Mànava quotations in this form. He has got the set form mag 
"Ta Mageia (3.2; 13.16; 17.37; 20.18); and he never 
departs from it. And he puts only those verses of Manu, under 
quotation which are not already attributed to Manu in the text 
itself. (1.17 ; 11.23; 12.16 ; 23.43 ; 26.8). This too is a fixed system. 
So the quotation-mark if there was one (for, all his verses 
which are found in our Manava Code as well, are not acknow- 
ledged by Vasishtha as borrowings), would have been against 
sūtra 7. In that case it could never have been in the form it 
is given, ‘afa ataaq , which would not only be quite contrary 
to the system of Vasishtha but also against the system, of the 
whele sūtra literature. The Stitra-karas put their references, if to a 
book (e.g., Purana, Veda) in the locative, and if to another Sütra- 
kara, in the nominative singular or plural. The reference to a 
work is never in the nominative. For these reasons I accept the 
text of the AnandaSrama edition which gives no quotation mark. 
As pointed out by Bühler himself, the text on which he based his 
translation bears traces of having been conjecturally restored 
in later times. ‘fa sr434 ' was one of those conjectural 
emendations in accordance with the present-day notions of 
Sanskrit composition, which intended to mean, as Krishna 
Pandita Dharmadhikarin says, ‘Manu-matam’ (‘Manu’s opinion’), - 
and not x quotation. It is a faithful summary of the following 
verse (Sūtra 6) attributed to Manu in the body of thè text itself. 


- Thus the very foundation of the theory dées not exist. No 
evidence of a former Dharma-sütra of the school of the Manavas 
exists. On the other hand, the materials on record negative 
such a conclusion. : , 
^ $32. Ifsuch a work had in fact existed we would have found 
it more than once e in the sütras. Ápastamba does not 
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quote a single sūtra from Manu, nor does Baudhàyara. Beudha- 
yana enumerates all the Dharma-sütras of his Vedat, “But the 
name of Acharya.Manava or Manu is not there. As the Manavas `“ 
belonged to the same Veda, one would expect the ‘Manava Sütra- 
kara’ in the hst, if such a sūtra of dharma did efist. Gautama 
also does not cite any such sūtra. The present, recast Vasishtha 
and Sumati’s Code seem to be nearly contemporaries. Their 
mutual borrowings also point to the same conclusion. The 
three earlier Dharma Sütras do not know him at all. And ih 
fact there is no quotation therein from a Mangva Dharma Sitra.? 


$ 33. Again, we cannot agree with Bühler that the present 
Manava Code existed in its very shape before the second century 
Revision of Manva ^C. The major portion of the quotation is in 
Code.  . the Vajra-süchi of Aávaghosha.are 
identified in our present Manu, but verses which gave the 
history of questionable origins of certain Rishis and a 
verse in a metre other than Anushfubh are not to be found 
in our Manu; which is, as you know, exclusively in Anushtubhs. 
Occasionally different and archaic metres are found even in the 
Maha-Bharata. The original Sumati’s Manu Code also had 
them. This is also proved by a quotation in Vasishtha in 
Trishtubh, which is now found condensed into Anushtubhs in 
our present code. We may not attach too much importance 
-to what Narada says about the volume of Sumati’s work 
of 4000 Slokas, as there is a vein of exaggeration there 
throughout. Yet the evidence of A$vaghosha, Vasishtha, and 
certain differences in the Maha-Bharata and the _present- -day 
Mànava versions of the same passages compel us to come to the 
conclusion that changes were made at least once. The changes 





1 Baudhayana, 5. 9. (14). 

4 References and appeals to Manu's name and authority i in Vedic literature and other _ 
early records.are allusions to the seer of the Vedic mantras and the wise father of mankind, 
teri rg n a law- bok. iar i lee ign a The Laws of Manu,” — - 
pp. xvi, Ix. - 

_* V. xix. 37 —M. vii. 133, 138, viii. 391 (andhs? eted , 
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however, could not have been great in view of the largenumber 
of identified verses. The verses'in different metres were certainly 
altered into anushtubh. and some verses, probably considered 
unnecessary, were left out. We, however, could not be sure that 
no material change was introduced, though it does nòt seem to be 
likely. Its authoritative character from the beginning, would 
have prevented great material changes, and there is no great 
evidence of such changes. 

$34. The alteration must have been complete before Y à ] ii a- 
valkya’s Codé which follows the system of having only one 
metre—the heroic. Yàjiavalkya follows Manu, the language of 
Manu yet remains markedly of an earlier epoch. The coins 
and monetary system retain their old character in Manu. While 
for practical purposes the main date may be regarded to be circa 
150 B.C., the final revision and the present form would have been 
fixed-by 100-150 A.C., not later. The oldest commentators 
who have been quoted by Medhatithi and who might go back 
to the Gupta times, seem to have found it in its present shape, 
for Medhatithi does not raise any question as to any serious 
discrepancy except the ordinary variant readings. 

$34. It is to be noticed that the Code retains its human and 
historical character throughout the book, except in the beginning 
where it is attributed to Manu. In all other places it is purely 
a human work. It quotes other authors (Vasishtha, Gautama. 
Atri!, etc.). If the work had been attributed to Manu in its original 
scheme-no sütra-karas would have been mentioned. It would 
not have referred, as it does, to Danda-niti, Arthaáàastra, 
"recent! smritis, and old Kalpas. The addition of Manu’s name 
in the preface must also be placed in the period of revision subse- 
quent to Agva-ghosha and anterior to Vatsyayana. Aévaghosha 
does not know Manu, he knows only the Manava Dharma Sastra. 








1 M. VUL i0=v- II. 51; M. III. 16. Lu 
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§ 35, It seems that SumatiBhargava, the real author, 
belonged to the school of the Manavas, hence he calls hié work the 
Manava Dharma-$astra. In ch. XII he 
Calls himself a ^Mànava" te., the follower 
of the Vedrz school of the Manavas. It was the title of 
his work,the M āna va-dhar m a, which suggested the legend 
of the authorship of the primeval Manu. A new evi- 
dence proves that the work was known as the ‘Manaviya 
Dharma-Sastra’. Bhasa describing the education of a 
learned Brahmin, enumerates after thee Vedas and the 
Angas! : | 
the Manaviya Dharma-$àstr a, 
the Barhaspatya Artha-sastra, 
the Maáhe$vara Yoga-Sastra, 
Medhatithi’s Nyaya-$astra, and T 
the Prachetasa Sraddha-kalpa. Me 
The enumeration shows that the, Manaviya Dha rm a- 
Sistra was not a part of the Kalpasütras (Angas) but a 
separatectreatise. It could not therefore have been a sūtra work. 
It was a standard work like Brihaspati's Artha$astra (quoted in 
Kautilya and the Maha-Bharata?). It must have beén, therefore, 
our Dharma- astra, whose author was à Minava. Itseems that 
Sumati Bhargava, himself a Manava, wrote the book, not as a 
handbook of the Manavas, but as a general treatise. Hence, 
it was not incorporated in the Manava literature of the school, 
nor was it based on the principles of the kalpa of that school. 
Throughort the book there is no special leaning towards the Veda 
(Black Yajus) of thè school. One faint indication merely would” 
suggest that the author belonged to that Veda, but the work 
never assumes a definite school tendency. 
$36. It is at the same time noteworthy that the work is the 
product of a time when the Black Yajus was repeated in every 
JA Pratima, 79. - > = gS ae « 
* Santi P. (Ku; 1bkonam ed.), C. 55 (Cal 57).43 .; (cf. ibid, 67 (Cal. 68). 7-61.] 


Sumati a Manava. 
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village throughout thre Aryavarta, and when the ruling power was 
a follower of the same Veda. I have shown elsewhere that 
Bh ās a belonged to the time of the Kanva dyngsty who succeeded 
the Sungas! Bhāsa knows the Code before it 
had been attributed to Manu. His mention also proves that 
Sumatis Code was the ruling authority «in the Kàpnva times. 
Bhàsa's Brahmin is a militant Bmhmin, he is always armed. 
The Dharma Code of the militant Brahmin was 


the Code of the Mànava Dharma Sistra, and the Manava 


Dharma Sastra is militant throughout. 


§ 37. The last chapter of Manu bears a striking resemblance 

to the doctrines of the G 1t à in several places. The Bhavishya 
Manus Code and FPurāņa which describes Pushyamitra 
the Gita. as the saviour of Hindu society and -.Dharma? 
and as subjugating Kali, makes him also a special student 
of the Gita. The Gita is a gospel of war composed to combat 
the Buddhist doctrine of no war. It is very likely that 
the Gita was not only a favourite of Pushyamitra but a 
work of his period. This doctrinal affinity between Manu 
and the Gita is easily explicable. The Sunga period, 


in the light of recent studies has tozbe counted as the epoch of the 


first Sanskrit revival, and of great literary activity. 

The revision of the R im à y a n a, which in adding a description 
of Ayodhya, gave it the description of Pataliputra of massive sal 
palisades (mahati sala-mekhala) and ditches,* and which called 
the “Tathagata Buddha" a thief*, and placed the ruleg of 
Magadha in the days of Rama and called him ‘the emperor’, 
goes back to that period. So does the btahminisation 
of the Maha-Bharata. Sanskrit histrionics, the beginnings 


~ M JASB,, 1913. . 
- Pratisarga P., XXIII, 18—40. , 
3 Jayaswal, JBORS., 1918. (Revised Notes on Branmin Empire) 
.* R41. 5.12.—14 5 R. II. 109. 34. 


- 
* R-' 1. 13. 26. (See 24 ang, 2z"for T. use of ‘Rajasimha’, ‘His majesty,” as frr Bhasa). 
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forms ọn coins and seals which appear for the first time in that 
period, all indicate a great Sanskrit literary upheaval in the 
period, which even Buddhism, the great advocate of Prakrit, does 
not escape. During and after the Suüga epoch even the 
Buddhists kad to adopt Sanskrit as the medium to spread 
their cult. » 

The Manava Code studied as part of the literature of the 
Suüga revival becomes explicable in its character. 


APPENDIX A (to Lects. I & II). 


The age of the Dharmasütras. 


Apastam ba, I. 6. 18, gives two rules (31-32), avidhina cha pravrajitah—yaschqgnina- 
pasyati, * And a person who has become an ascetic without the vidhi (procedure kd down). 
And one who forsakes the (sacred) fires*. These refer to heretical bhikshus who did not follow 
the sacred, orthodox siitras in leaving home or the third stage. This will indicate a time 
about the rise of Buddhism and Jainism. In fact, the Buddha discarding the orthodox 
law threw open the 5hikshu or the fourth stage to all castes and all ages and both sexes, (Cf. 
Bau. II. 10. 17; Vaikhànasa, L 1. 10-11.] It was only after the rise of Buddhism that un. 
authorised pravrajyá became prominent enough to require provisions against it. Kautilya 
also enjoins secular penalties against it [ AS, II. 1, p. 48]. We should notice thet Apastamba’s 
provision against Sanghanna (food of Saüghas) would also indicate a time after 500 B.C. 
Apart frem these indications every other index is for an earlier date. That it has retained 
ita original form is proved by the text of the HiragyakeSin school. Gautama by counting 
yavana as one of the Hindu castes (IV. 21) fixes his own time. The Indian yavana comes on the 

^ scene with his colony on the Kabul river under the early Persian rule,as I have shown in Hindu 
Polity (I. pp. 147-148). His social system which knows no Hrahmins, noticed in ASoka's ins- 
cription, was a well known matter in the third century B.C. And it must-be earlier when 
his caste is the subject of speculation amongst the authorities on caste-systém.—Gautama 
gives the opinion on his (yavana's) origin, as yet not fully established ( -319- 
qx ) as the opinion of 'some. We cannot, therefore, along with other *on. 
siderations, assign the sütra, as we find it, earlier than 300 or 350 B.C. Gautama, 
whose book was revised as pfoved by the quotation in Baudhayana about Brahmins taking 
to the profession of arms, gives a passage which cgnnot but be from Apastamba who em- 
ployed it in a special discussion. The present edition would be dated about 200 B.C. One 
revision of Baudhaygna is clearly detectable. He salutes Baudhayana himself, and, 


"s Ápastamhg who really was later than the original Baudhayana amongst the Dharma-sütra- 
B.  kàragm Some of his chapters are regarded as late. It seems that the revision to@ place in the 


fury Gangs, Eyed or very Bittle before thet ie ie ee 


ce ue LEGE 








T s 


94 - TAGORE LECTURES, 1917 


a 


Apastamba, ñe., before 450 B.C. or 500 B.C., (see also § 6 of Lect. IV below, On Bau. and 
Vasishtha's definitions of Aryan India of their times see Lect. II. § 12). Vasishtha’s sütra 
in its present shape is admittedly very late. There was, no doubt, an earlier edition, traces 


“of which are prominent, but the present Vasishtha cannot be earlier than 100 B.C. and might 


be later. It borrows largely from the present edition of Baudhayana. 

Vaikhanasa dharma- Prasna is a regular dharmdasitra, still a part of a Kalpa sütra, 
[Cf. Jolly, RS., $ 3). Being the most important authority of the "Sütra period on 
the hermit and ascetic üéramas, it has been used as a manual by the Sannyasins. 
And for that reason, it hassuffered in one respect: the worship and cult of Narayana 
which has been the ruling practice and belief of the Ganyi has been engrafted on to 
the Sūtra. But fortunately there is no other change, and the added material can be easily 
detected. Baudhāyana in II. 6. 11, II. 7. 12, and II. 10. 17, II. 10. 18, III. 1. quotes from 
the VaitkhanasaSistra, and a | comparison will prove that Baudhayana had the present sūtra 
before him minus the lines ‘bout Narayana. The edition of M. M. Ganapati Sastri (1913) 
has a purer text than what the Vienna MS possesses. It has no fourth prasna, and budhavara 
(Tuesday) [Joly, RS.] is not found in it. The work is undoubtedly pre-Buddhistic. 
The Vdanaprasthin kept Sramanaka fire (II. 5) and observed various austerities or tapasyā. 
On account of this hard life ($rama), it was called éramanaka. Meat-eating was allowed. 
But to the Bhikshu (one in the fourth à$rama)it was prohibited. The Bhikshu ghaved his 
head | and so did the hermit. A Parama-Hamsa ascetic may be without clothes (I. 9. 5). 

Á hgyseholder had to kill animals at his sacrifices (I. V. 3). Quotations in Bau. are so 
close that i in some places the text of the printed edition can be corrected—at p. 8 (I. VII. 9) 
unmatiako is to be restored from Baudhayana as unmajjako( Bau. III. 3. 11). The interval 
between Vikhanas and Baudhüyana is so great that the Vanaprasthins are called Vaikhanasas 
(Bau. III. 3), after the name of the author of this treatise owing to the special feature of his 
work in dealing with the subject of their life. It is significant that amongst the living 
Buddhists (e.g.;, in Ceylon) a distinction is made between Sramaneras and Bhikkhus. 
The Buddhists evidently borrowed the terms from Vikhanas. The Sūtra of Vikhanas is 


the only pre-Buddha Dharma-sitra. e 
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LECTURE III 4 


DATE AND CHARACTER OF THE CODE OF 
VAJNAVALKYA s 


Divisiori—Style—interpolated parts—the Author and his 
sources— Date of the Code—criticism of the earlier view— 
Scientific character of the Code—its advancement-— its 
conservatism— other Codes between Manu 

and Yijüvalkya. |^ 


81. The second Code of our study, the Yajnavalkya-Smriti, 
belongs to the class of Sumati's Manava Code. Like the latter, 
the Code of Yàjüavalkya is a Dharma-Vyava- 
h ara Code covering the whole area of the law secular as well as 
the law canonical. The stage had yet to come wheñ this 
unhistorical amalgamation was to be rejected and law proper 
restored to its original entity. Although this achievement was 
still reserved for Nàrada and his followers, Brihaspati! 
and Katyayana,? our author 'Yajüavalkya' made 
an immense advance in_ that direction by making sharp 
divisions of his Code into Achara (1), Vyavah ara (II), 
and PrayaSchitta (III). The first and the last were 
the real subjects of the Dharma-sastra. The third one (law 
proper) was introduced in the middle, as a sort of appendix 
to the Achara of the king. This was in conformity-with the 
practice of (he later Dharma-sütras. But Yajfiavalkya makes 
quite a distinct diyision and treats law proper as anrindependen£ 

1 For the translation of Narada and Brihaspati, sce Jolly, S.B.E , xxxiii. Brihaspati’s 
Code was restored, from fragments in quotations by Jolly, but it was not published. 
(Prof. Chakladar has prepared a larger edition.] 

3 (As a result of these lectures, Mr. N. C. Bandopadhyaya (Caleutta) has collected 
fragments of Kityayana and rendered them in the form of a Smriti Code.] 

` An example of converting a purely Dharma-book into a legal-canonical code ig the 
Poraiara-Madhaviya of recent history. Madhava, the Prime Minister and the grea? 
Brahmin scholar or the Véjayanagara kingdom, did what Sumatj, and the author of the 


Vishnu m „and Yájüavalkya did in ancient days. He combined thetw^ subjects 
in one co | 
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subject in the fashion of a finished lawyer. He does not give 
lectures an secular law from the Dharma-lawyer’s point 
of view, he lays down clean-cut provisions 
of law into, so to say, so many sections. Nor 
does he devote a preponderating space to ich ara*asin Manu. 
He gave it only as much space, as he giver to Vyavahaàra, 
if not less. The style is severe, ltke that of the Sütra-works, 
and it is so marked that interpolations in three places are easily 
detected. In the last book (on the Penances), the author first deals 
with funeral impur*ty in 34 verses, with expiation for abnor- 
mal life in distress in 10 verses (35-44),! and with the severe life of 
penances of the hermit-stage (Vanaprastha) in 11 verses (45-55). 
Then follow another 11 verses (56-66) on the life of the ascetic 
(the fourth Asrama). After them, into the same section, 137 
"verses (67-203) have been introduced giving anatomy of human 
body and along discourse on Yoga, which are no part of a 
Additions. Dharma-$àstra. The interpolated nature is evi- 
dent from the facts (1) that the last verse, 205, of the section, 
which is a regular Dharma-$astra view against asceticism,? and 
which ought to be just after the ascetic description, reappears 
at the end of the Yoga disquisition., It seems to have been cut 
away from its original position immediately after verse 66. 
(2) The style is loose, the whole disquisition is a dialogue, 
4 References are to Mr. V. N. Mandlik’s edition (The Vyavahra-Mayükha and the. 
Yajnavalkya Smriti, I, Bombay, 1880). 
2 The dharmaSastras discourage the fourth stage and give riders to that effect, Yajfüiava- 
Ikya likewige says, “Even a house-holder who has acquired his fortune honestly, who 


diligently pursues knowledge, who is hospitable to guests, who wopships his depaited 
ancest»rs periodically, and who speaks the truth, can obtain final emancipatien’’ 


e amna a safaslsfarafea: : 
qaaa nA a uesia fe gat a III 205. » 
3 Yàja. III. 117.8, 129:  wenfexrmr saaa IATE | 
NHI TITS MANTENA: b 117. 


Divisions and Style. 
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a characteristic not to be found anywhere else in the body ,of the 
Code. (3) It bears traces of having belonged to anothg: treatise. 


The expounder is, addressed as “Brahman,” and he describes his ^ 


Yoga system as having been learnt from the Sun, and to be re- 
garded as sacred as an Aranyaka. According tothe G it à (4.1) 
the Sun taught Yoga. to Manu. The very doctrines quoted in 
our second Code are attributed to Vishnu in the Vishnu Smriti. 
It is thus apparent that the Yogasdstra introduced into the Code 
is the work of some other writer who had combined the teachings 
of the Gità' and the standard Mahesvara- Yoga. The dis- 
cussions indicated by verse 118 are only to be found in 
part in the Code, which shows the interpolated and borrowed 
nature of the subject. Likewise the colophon (329 to 335), which 
mentions the closing of the assembly and their thanks to Yājña- 


valkya, is apocryphal and is so admittedly. The original book, 


on Penances thus had some 192 verses (335-137-6). e 
32, In the Introduction, the first two verses, relating the 
circumstances under which Yàjüavalkya composed the Code, 
are admittedly later. The next verse,like the opening in the 
Dharma-sütras, mentions the sources of law. But the 
following two verses (4-5) break the subject by introdtiving the 
names of the Dharm a-śāstras in which even the name 
of Yajiiavalkya himself is given and works of later date 
(viz, Vyasa, Brihaspati) are also given. These two 
verses are not only out of place but clearlylater. Verse 6 is a 
verse on gift which has no connection with the subject, Verse 7 
i Cf. the Záríta-Sütra citing verses in the Gitastyle from a Kama-Giti [Apfrárka, 
p. 211). (Anandaframa e£, 1903). The style of Harita is like that >f Kautilya, e.g. 
aga Seggi: Hârita is considered to be the oldest Dharma-sütra 
(Jolly, Recht und Sitte, 83]. . 
? Yàjnavalkya, I. 4-5 : 
aa tafagsrotearsrs ei mn fiic: | 
quemad: KAFA A 4. ^ 
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again takes -up the sources of law and is a quotation 
from thenMànava Code. Verse 8 enumerates good conduct and 
mentions the practice of Yoga as dharma, which again is out 
of place and has nothing to do with the sources of the Dharma-law, 
and must have-been added at the time of the addition of the Yoga 
disquisition. The next and the last verse (9) of the Introduction 
Is again a regular doctrine of the Dharma school on the sources of 
the Dharmalaw:theassembly(Parshat)istolay downlaw 
on mute points. Thus 6 out of the 9 verses of the Introduction 
are clumsy interpolations. Apart from this there is no trace of 
later additions in the book. If we separate these, the number of 
verses in each book would stand as follows :— 


, 


Achàra e Es (5:55 T. 

Kingly duties es Fa a 6Q, 

E Vyavahàra sà i $955 000, 
^ Penances 192, 


which make up the ranha number oi 860, auai ihe present 
number 1010. 


33. Yajfiiavalkya was a family name, like Bhargava 
in Sumati Bhargava. The personal name of the author is lost. 
The Introduétion calls him Yajiavalkya, the prince of Yogins, 
but that has reference to the disquisition on Yoga. His alleged 
association with Mithila may be based on historical fact, but 
occurring in the legendary and apocryphal part of the Introduc-, 
tion the allegation loses its value. The Yajiiavalkya family 
was assqgiated with Mithila and Videha but it cannot be said that 
the Yājñavalkyas never went out of North Bihar and-that they 
were not to be found in other parts of the country. Yàj fiavalkya’s 


-— The Authorand his treatment of the Yaj urve da with marked 


cim partiality," his leaning towards the Mantras 
of the White Yajus, and some analogies between the doc- 
- ^ ^trines of Paraskara’ s Grihya Sutra and ke Code, 





1 Yajr I, 42. | T 
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would warrant us in saying that the author belonged to the 
White Yajurveda and that he adhered to the Vedic school of his 
family. But we Cannot go further and assert, as was done by 
Jolly and others' that the analogies prove the existence of a 
Dharma-sütra which was the basis of the Yajüavalkya 
Code. -Nō such Dharma-sütra is mentioned anywhere. We can 
only say that the Code is bdsed on (1) the Mánava Code 
as pointed out by Stenzler, (2) the Vishnu-Smriti, as 
pointed out by Jolly, and lastly, and for law proper mainly, on 
the Arthasastra of Kautilya, as we shall see in the 
course of the present lectures. 

84. Onthe date of Yajiiavalkya’s Code, it has been argued 
that as the code refers to the Gr ah as or planets, it must be later 
than the 2nd century A.C.* But as Bühler has pointed out, that 


it is not proved that a work having reference to the Greek gstro- 


nomy must be dated in the 4th century A.C. The publication of 
fresh Babylonian tablets has destroyed the old argument that 
Ptolemy was the founder of the so-called Greek astrology. Bühler's 
demur tó accept the argument is now fully supported. Then, 
it is wrong to say that the earlier Dharma$astras do not know the 
Grahas mentioned in Yajiavalkya. Baudhayan a’s Dharma- 
sütra net only knows them but places them in the same order 
as Yajfiavalkya with the same addition of Rahu and Ketu.* 
Baudhayana offers them Tarpana (pacification). Yajiüavalkya 
has simply taken them from Baudhayana. The prominence in 
Yajniavalkya only shows that the belief had become strofger. 
Similarly reference to the worship of Ga ne$a or Gana p: ati 
does not, prove afty late date of YAjiiavalkya. Baudha 
y ana knows Ganapati and the different forms of Vinayaka.* 
Ganapati is found carved in temples of Gupta times. It is 


to .be noted that Gane'a in the Gupta period is a 
Umm 


es 
A. 


1 Recht undSitte, l | 
» Jolly. Pie Jnstietes dj Visine, SBE VIL y. ern . p 
ENT 1918, p. 112; Baudhayana, l. 9-49). 7 
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benevolent ‘deity but in Yajüavalkya he is malignhnt and 


. dreadful. 


$5. Yajiavalkya counts the Nakshatras frém Krittika as the 
first!, which was an ancient system. In the Gupta period the system 
had been given up and the Nakshatras were reckoned from Aévini. 
These facts indicate a period anterior to the Guptas. So-do the 
political and social data. Yajiiavafkya does not give any defi- 
nition of ‘Aryavarta.’ In the period before the rise of the 
Guptas the very centres of Aryan culture and orthodoxy had been 
under the Mlechchhas. An ethnic definition like that of Manu was 
impossible. The heretic is still tabooed,? but degrading provisions 
against nuns have been removed. Meat-śrāddha? is still allowed, 
and bull-sacrifice in honour of a guest still sanctioned (I. 109), 
though it is omitted from the Sraddha list where rhineceros is 


Still retained.* Meat-eating is at the same time discouraged 


for the Brahmin (1. 181). The Atharvan, as a Veda, is yet 
not fully admitted. (1. 1OP, I. 3, 9). 

$ 6. The punishment provided for the forgery of coin called 
here Náànaka, proves that the work has to be referred to the 
closing-period of the Sàtavahanas and about the middle 
of the Kushan period. Kanishka who founded his 
dynasty about the end of the first century A.C. had the word 
Nànàon his gold coins. The dynasty was Hinduised; their 
coins were generally Sivite. ‘Nanaka’ became the other 
name for the Sivite Coin, and coin in general.’ Kanishka's rule 
extended up to Benares and Ayodhya, without doubt, and 


probably up to Pataliputra. His and his successors’ coins gave 


the name Nànaka to the gold-coins of*the time, like the 
A grafi of the Muhammedan times. Contemporary sub-kings 





1 Yajaavalkya, I. 267. -a Yàjnavalkya, III. 6. * Ibid., I 46, 258-60. 
J Ibid., 1. 259. Brihaspati says that bulls were eaten only Madhya 
e al ee ee QU, Fyorahira -Mayatha (ok 






Mandlik). p. 8, 
1 Yc Mi, and ta. the Mrickekbakafika ka (I. 23) (ndnaba-mashiba. 
says, nànam Sivankan ivdnhath faAhádi-viltass). (paraba miskita, The comam: M.. p. 383). 
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might lave had their own Nanakas or might have adopted the 
Kushan Nànaka in their currency. The period of ;the Code, 
in view of the above data, therefore, would be about 150-200 A.C. ~ 
It cannot be earlier, and it cannot be much later. 

87. Thehighly developed stage of trade, evidenced by the 
laws ia the Code abóut partnerships and contract and foreign 
commerce, also takes us fo the Andhra-Kushan period which 
is noted for the oversea (Roman, Alexandrian, and Chinese) 
commerce. 

$8. Yàajüavalkya probably wrote somewhere in the 
Madhyade$sa, for had he written his work in Western 
India where the Satavahanas were supreme, he would not have 
mentioned ‘nānaka.’ And as he contemplates the existence of 
an orthodox prince,’ apparently in Madhyadesa, he would have 
written the Code in the kingdom of some small prince of the 
Madhyadesa. It is significant that Manu's prohibition ot gifts 
from non-Kshatriya kings have been omitted by Yajiiavalkya. 

Seientifie character NOT is there any pointed hostility to the 
of the Code. Mlechchhas. He wrote at a time when the 
Mlechchhas were evidently ruling. But his work being a purely 
scientific book, the scientific attitude and freedom from prejudice 
made -the work acceptable throughout India. It was not 
a mere chance that jurists like Vijnàne$vara and Apararka 

- selected it as the basis of their writings. Religious schools have 
also given it unstinted honour. The Rig-Vedins have adopted 
the work, although it does not belong to their Veda. ^ . 
$9. The Code of Y ij fiavalky a reduced the faratical — 
penances of Manu to very reasonable limits. “It raises the — 

a ee position of the S üd ra, allows him s 

5 : ana penance which had been open oniy tothe 
epon oman a eee e = 
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punishments for his suppression are omitted. Likewise, the 
extravagan* claims of the Brahmin for total immunity is set 
aside, and he is brought under the king's law.* The profession 
of arms is once more forbidden to the Brahmin.’ His claim to 
sovereignty is ignored. ; 
$10. As we shall see later, Yajiavalkyd bears the stamp of 
the kindly conscience bequeathed by*Buddhism during its past 
revolution. Punishments are, like penances, much less severe, 
and here the Code is an advancement not only on Manu but 
also upon Kautilya. Laws about women are brought in con- 
formity with their social position, already immensely raised by 
Buddhism. Their right to inherit was fully 
admitted.2 It is possible that it received 
imperial recognition during the early Gupta times, and m their 
reign, we may presume, it extended to Western India where 
it has remained the ruling authority. The Code may be taken 
to have replaced and repealed Manu’s Code throughout the land 
of Aryan civilisation. 
$11. Yàjnavalkya with his progressive tendency still retains 

orthodox conservatism. It is due to this feature that it outlived 
the true codes of law like that of Narada. The orthodox school 
favoured Yàjfiavalkya. Yajfiavalkya may be 
credited to have given a permanent life to 
the Dharma-Vyavahàra mixed system of law in the country. 
Without him probably today we would have been more used to 
Narada;6r Brihaspati and Katyayana, and we woyld not have 
lost fhe latter two. 

^ $12. We have already seen that the D'harma-sütra 

Law-books between OL Vasishtha was revised a little after 
Manu and Yajiavalkya. the Manava Code. Vasishtha is the first 
example of the attempf to convert a Dharmasiitra into 
. a canonical-secular law-book after the pattern of the ‘Manava 


YE IM. 35 Discusséd in a subsequent Lecture below. i: 
3 See Lecture on Family Law below. , e 


Its advancement. 


Its conservatism. 
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Code. The attempt is repeated in the form of thé Vishnu- 
dharma-é$àüstra. The frame work of this Dharma astra is 


a sūtra work, whereon there is a super-imposition of the 


Vyavahüra-law. The mixture is concealed under the name 
of God Vishnu. This is the first attempt to attribute a law- 
book to a divine origin. We do not know when the work 
was ascribed to Vishnu. There are three stages in the 
development of this work. The first is tbe framework of a 
Dharmasütra belonging to a school of the Krishna  Yajus, 
very probably to the Kathas as contended for by Jolly. The 
subject-matter of this stage is certainly older than the Manava 
Code and the present Vasishtha. The second stage is marked by 
the usurpation of the function of dictating secular laws. This 
stage belongs to the intermediary period between the two Codes. 
The third seems to be one when it is given a sectarian Vaishnava 
clothing, with the inclusion of a lot of non-dharma$astra matters. 
This is post-Yajiiavalkyan. The strictly legal portion is import- 
ant for the purposes of comparison. Vishnu follows Manu, and 
Yājňavalkya seems to be conscious of Vishnu's laws, though in 
places there are clear cases of borrowing by Vishnu from 
Yajüavalkya. We can, with the help of Vishnu and Vasishtha, 
detect some of the changes introduced in Manu in its 
revision, and can mark also the process of development 
oflawir Yajiiavalkya. Take, for instance, the dharma-provision 
in Manu, prohibiting to the Brahmin gifts from and food 
from certain classes of people?. Vishnu? gives the classes which 
are peculiar to Manu, except the king. Vasishtha also has 
no, prohibition against gifts from kings*. Vishnu on tb--other 
hand expressly sanctions it. The prohibition relates réally 
to the king, who was greedy and who discarded the Sastras and 
who was not a Kshatriya.® Yajnavalkya follows closely Manu : 
he gives only the classes interdicted in Manu, and prohibits the 
gift of the greedy and the Sastra-hating king and the food of a 
colophon, p. ze i Jolly). * Cf. Va. nA » = 27-297 
: M. IV. 205-218,219 * Cf. Vi. II 
3 Vi., LI. 7-16 E. e 
* Of. Apararka, on Y, I. 164, sd ag Wfaw: - 3 
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cruel king. It is thus evident that the prohibition against the 
king's gift. was not in the original Mànava Code. It was inserted 
in the revision, and at that time there were undoubtedly a number 
of Sastra-hating and non-Kshatriya kings*in the country. 
Yajüavalkya adopts the spirit and leaves out the caste- 
criterion, looking at the confused state of the society around him. 


These intermediary law-books never obtained the status of 
authoritative Codes. As law-books they were too poor to attain 
that position. 


1 Y. I. 161-165, 164 FASTA? Vidvarapa: 938:--:xp9fasm at | 


APPENDIX B to LECTURE III. 


On the Age of the later Dharma-sistras. 


Codes of Narada, Brihaspati and Kátyayana. In Lecture IV, § 10 gives new data for 
Narada’s date. It is noteworthy that verses 1-4 and 5 of Yajnavalkya which enumerate 20 
authors of DharmaSaàstras do not include Narada, although they mention Vishnu. Visvaripa 
has these verses in their oldest form.! Instead of “Yajiiavalkya’ we have ‘I’ there? and placed 


‘last? Vijnanegvara had the other text, and Apararka gives both.* Visvarüpa (p. 10) cited 


another-''enlarged') edition of Yàjnavalkya ('Vriddha- Yå”) wherein Narada is included. The 
only conclusion we can draw from this is that Narada’s was not regarded as a dharma-code when 
Yàjüavalkya's code was added to or revised, as it has the later writers Vyasa, Katyayana, 
Brihaspati etc. Omission of Baudhayana from the list is significant. Probably the verses 
only meant metrical treatises. It seems that Narada being purely a Vyavahara author was 
omitted. Under the name of Katyayana, there were probably more than one work on dharma 
subjects. Brihaspati’s independent work on law proper, like that of Nàrada, is known to 
have existed in manuscripts till recent times.‘ On the analogy of Bribaspati's ryavahara 
code,with which Kàtyayana forms a twin, we may assume that Katyayana had a work purely 
on Vyavah&ra.* These two must be very near the time of Narada. The Commentators 
of the eighth or rinth century A.C. fix the lower limit of Brihaspati and Katyayana—they 
could not be later than the seventh century. The tradition in the Skanda Purana places 
Narada before the composition of Brihaspati’s Code. This agrees with the date proposed 
by me on internal evidence, namely, that Narada belongs to early Gupta times. The pro- 
visions of Brihaspati and Katyayana themselves show that Brihaspati developed the laws of 
Narada, and that Katyayana further improved upon Brihaspati. By allowance of time for 
the natural process we would have to place Narada in the fourth or fifth century B.C. It 
is noteworthy that all these three Gupta Codes use the word Dināra? to denote the current 
old coin. They evidently belong to one political period, the period of the same currency. 
xcept the Supta period there is no other political period long enough to afford time to the 
rise of tair law codes. 
` The Vishnu Smriti’s definition of Aryavarta discloses the unsettled Rolitical atate of the 
author's time :— 
“The country ir which the caste-system (four-fold varnas) does not obtain is the mlechchha- 
country. Aryavartais beyond that.’ The knowledge is general*hat beyond India there was 
nowhere the caste system. But the author in place of Manu's description fiat the land 
beyond Aryavarta was mlechchha-desa, inverts the order and describes Aryavarta by des- 
atig the mlechchha-land. His meaning is what Medhat%hi says. Even if in India there 
are foreigners anywhere, that part ceases to be Áryàvarta. Yājñavalkya similarly in not 
attempting a territorial description follows Vishnu. 


—— ] 
1 Trivandrum Sanskrit Series LXXIV (ed. Ganapati Sastri, 1922), p. 9. « 
3 Anandaérama, 1903, p. 7, n. 3 Jolly, Righfand Sute, § 8. 
- 4 Jbia., S € s Cf. Jolly, Rect, $8 8-9. a 


9. 
* Cf. Jolly, RS., 8 9, who would place Brihaspati in the 6th or 7th Century A.O, 
" Ibid - 
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LECTURE IV 
THEORY OF SOURCES AND ADMINISTRATION OF LAW 
Origins of Dharma-law according to our Codes and earlier, 
Samayas—Veda;—Smriti—Purana—Kalpa—Nyaya—'Aryan 
Practice’—Vedic rituals—King-made laws— Charitra'— 
Parisnad—Rule of Reason and Good Conscience 
—Danda—Theory of Punishment—Caste and 
Administration of Law. 
$1. Apastamba describes the dharma-laws as those 
which regulate conduct and which are basedonresolutions- 
or Samayas.' The word samaya, wkich has _ been 
translated by European scholars as ‘agreement, 
really means a resolution passed by cor- 
porate b o d ie s”. Thedharma-samayas 
were thus laws resolved upon by certain popular bodies. 
These popular bodies were the bodies of the Vedie schools, collectively 
or individually. Apastamba here gives the 
real origin of the dharma-rules. They were otigi- 
nally communal rules agreed upon inassem blies. 
The same origin is implied by Apastamba in his last Sūtras, where 
he says that authoritative works do not exhaust the dharma-laws 
and hence the unanimous practice of all the® Aryan 
countries is to be referred to”. 
$2. Apastamba lays down: “The Resolution of the dharma- 
knowing (assembly) is Authority”. “And the Vedas".* 
Texts for sacraments in the Grihya-sttras go back to the Vedas. 
mm Farther, if you refer to Ch. III of Y&ska you would find that 
~ the dharma-lawyers had recourse to Vedj je 
passages for their legal principles of _ 
inheritance. This is really what is meant by the Vedas as the - 
source of the dharma-law: It is noteworthy that this reference to the 
Vedic literature on questions of the dharma-law was = by | 
i WRIT: GERIT EGET, IA TETEA: EELEE - 
* Hindu Polity, 5. p. 124; Viramitrodaya, (Calcutta 1875), pp. 123-98. 
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Apastamba ‘next to the resolutions, in authority. Yaska gives 
contradictory views on inheritance ; it seems that some. agreement 
in the Vedic schools had to be arrived at bs resolutions and 
common agreement; 

The lat@ér Dharmasttras, however? mention MIS 
Vedas as the chief  sowmréé, The -Samaya’”’ 
source which was*the main in Apastamba, dis- 

appears in the later sutras. The laws had already been settled and 
ro need of the Samayas remained. In place ofthe Samaya, 
we get Smriti that is, the literature which had grown up on 
the dharma-laws. Literature takes the place of the living organism. 
Baudha&yana says: “Dharma is laid down in respective 
Vedas;the Smriti (dharma-law) is the second source." 

Gautama says: “Veda is the source of dharma, Smriti of 

a the Veda-knowers (Vedic schools) is another source." ? 

Smriti? here signifies, as interpreted by the commentators, 
the ‘Grihya and Dharmasttras of the Vedic 
schools. The Dharma-sttra being the last addition to the 
Kalpasttra (Anga) and being in portions independent of 
the Vedie rites, soon developed into a separate literature. Hence 
GautamuahasDha rmasastras apart from the Angas. 

$3. Sumati Bhargava equates Smriti with 

Dharma-Sastra and makes . Sruti 
(Veda) and Dharmasastra the only sources of 
the dharma-law®. He would not go to the historic basis of the 


1 I$ (1): Sahat aa: ARRAI $ Weatat fata: 112 n 

^L 1-2: Q agaa n afgtacefadtauai = ^ 
~ " “Tra@ition” probably is not a happy translation. The Smriti is contra- 
distinguished from Sruti. The latter is the Vedic literature proper, ethe recita- 
tion of which by itself was considered meritorious. Its passages were ‘heard’ 
at sacrifices and sacraments. But the Kalpa literature, which directed the 
methods of veremonies, was not to be recited but to be remembered. This i is 


the E distinction. YIL 
Vi$varü aon 
« Gautama- harma-Sastra, XL 19 : TAMA A RIGA: Sm | 
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Dharma-laws, but would limit himself to the Dharma-literature. 
Patanjali also recognises only the literature. authority 
of the Dharma-sttras, collectively calling it the DAarmasastra. But 
this view of literature-sources, thus narrowed downto two, was not.in 
accordance with the earlier view of the Dharma-schodl. S u m ati 
Bhargava not only neglected the Kalpasutras but also 


another literature, The Purana is treated by 
Purana 


Gautama expressly counts it. ° 


back to the ancient tradition’ and takes not only 
the Angas (which include the Kalpa 
i.e. the Srauta, Grihya and Dharma sttras) but also the P u r à n a, 
as the sources of the Dharma-law. 

§$4.. We find already Apastamba employing Nyāya 
in the interpretation of the dharma-laws.* 
Kautilya gives it the position of the *deter- 
mining authority in considering. dharma texts? Su nati 
condemns the very employment of the Hetu-Sastra’ against sacred 
text. Yajnavalksy a! accepts both /Vyaya and Mimamsa, 
the latter of which had been already tacitly accepted in 

* Patanjali, Mahabhashya, I, 2. 3, (on Varttika 39 to P. 1. 2. 6%), 
31 dum | 


2 Apastamba, Dharma-sütra (I. 6,19), IL 9 (6) cf. Gautama, DhS, XI. 49. 
? Gautama, VIIL 6: 


avalareafaaragraesia: | 


See also foot-note 2 | 
* Yajnavalkya, Í. 3: P e: 
^ Wer carta faeneat aem 3 qz i Ner 
5 Apastamba, I, 6. 14. 13: EP 
AHA: WAGE ues! aca 00000 000 
masa gei Tar | 
5 Arthasastra, ch. 58, p. 150: 
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ame d celos | A 
aedifi niet ace oo 


Kalpa 


Nyaya 





L des. IE KE: 


. See foot-note ^. 


Apastamba as a source, for he quotes from it." 
Yajnavalkya- goes: 
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Baudhħāäfana’ Gautamaalsorecognisesit” In.cases of 
conflict Gautama” maks Vedic scholars 
authority, as against Kautilya’s Ny&ya^ ButSumati 
puts forward an amazing proposal: both the conflicting texts are 
law (both muste followed). Y &j fia valk ya would not adopt 
such an attitude of senseless orthodoxy. Helays down that when 
two Smriti texts are in conflict, the authority of N y à y a will pre- 
vail ; but he limits this rule tothe V ya va hā r a or the law portion 
proper of the Dharmasastra *. He remains silent on the questiorf 
of a conflict in the” Dharma-laws. At the same time, he makes it 
clear that the laws of the Dharmasastra are in authority superior 
to the laws of the Artha-Sastra in general 5. In place of 
“Vyavahara’ of Kautilya's Code — Yajhavalkya puts down 
'Artha-Süstra', which in the light of our interpretation of 
- Vvavahara, is identical with the “Vyavahara laws.’ The views of 
Kautilya and Yàajüavalkya thus agree, except that the authority of 
Ny&ya is limited by the latter to the Vyavahara portion of the Smriti. 
This was done to meet halfway the orthodox, though illogical, view 
of Sumati. 

- 85. From these literary sources of law, we now pass on to 
other sourress Communal assembly was the primary 








! Baudhüyana, 1.1, 1,8. Cf. Manu, XII, 111, and Kullüka's comment thereon. 
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authority in matters of dharma. We have also seen that Apastamba 
enjoins that where written dharma-law was found insufficient, the 
unanimous practice of Aryan 
Countries was to be accepted as binding. 
This positioe. is greatly modified by the time of our Codes. The 
decisions of a communal assembly had long ceased to be a source of 
dharma. As to the practice of Aryan communities or countries, 
Gautam a does not accept any country as the seat of authority. 
According to him, the Vedaisthe root of the dharma; the 
Smriti of the Veda-knowers’ (Vedic schools. 7.e.Kkalpasttras) 
and their practice are also the sources’. But in the 
next line he utters a caution as to the "practice." The practice had 
changed. The practice of old times, he says, is contrary to 
the dharma-law. But the (ancient) people were great, and their 
arbitrariness was no precedent for the present times. Where 
courses of practice of two equally great authorities are conlicting, 
one may be followed at pleasure ~. Gautama confines “the práctice" 
to precedents—practice as found in history, and not 
living practice. Society had changed and Gautama 
was conscious of the historical process of the change. He, therefore, 
would not launch himself into difficulty by recognising ihe living 
practice. He would confine himself to the written law. This, of 
course, is the position adopted in the present edition of Gautama. 
But there is an indication that the earlier edition had a similar 
doctrine. The quotation in Baudhayana from Gautama to discredit 
the view which recognises localism in “Aryan practice", leans 
to it^ ^ | fe 
86. Baudhayana limits the "practice" to the Sishtas 
or the Brahmins who observe Vedic discipline in their conduct. 


- 


^-^ 


'Aryan Practice’ 


! Gautama. I. 1-2: 
eat waa t| afaa a ewfepiid 
* Ih. J. 3-6: M 
, tEtuWeukekg:| aed a agat aq ewm A 
: mahema gaaat free. ^ 
3 Baudhayana, L 24-25. = >». ; 
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From communal he makes it individual "practice" of Vedie Brah- 
mins Vasishtha does the same with further modifications. ' 
He introduces a doctrine of the MimaāmsA school im the 
diseussion on the sources and applies it in a curious way. The 
Mimims& doctrine is that the dharma-law cannot bè referred to 
human reasons. This was a description of the dharma-law. 
Vasishtha uses it as a definition. Henc» the authority of the practice 
of communities is naturally dislodged. Both Baudhiyana and 
Vasishtha give the old doctrine of the binding force of the practice 
of the Aryavarta, bit they give it half-heartedly. After giving 
their own definitions of the Aryan India they go on to throw doubt: 
by quoting definitions of much narrower limits and otherwise 
differing definitions of the ancients. Baudhiyana further weakens 
the territorial practice by pointing out that the people of the north 
and the west—the Arattas, the Karaskaras, the Sauviras, the Sindhus; 
the Sausishtras, and many communities of the Aryavarta, had already 
become mixed in blood? Vasishtha clearly says that the 
dharmas of the pratilomas (mixed) were no authority? | 

OurMaüna*va Cod e, however, echoes the ancient tradition. 
It reiterates that theliving practice ofthe Aryan coun- 
tries is a source by itself, but it limits the territories to those 
between the rivers Sarasvati and Drishadvati— 
Kurukshetra, Matsya, Panchéala, Stra - 
se n,a and the next adjoining country the Brahma&varta? 





, 
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This was the sacred land of the Yajus and still in Sumatrs time 
it was the land of pure Aryans. Sumati Knows the limitation 


placed by Gautama, as he quotes his very words ( ats TAS : 
mAN « afzzmp | IL 6): and he also knows the limitation 
placed by  Baudhayana, as he adds SITES array, but he 
avowedly and distinctly calls the living practice of the 
Aryan communities to be an independent source.’ He, unlike Vasishtha, 
does not confine it to the case of abhava (vacuum) or to the practice 
of individuals. Sumati could still count on a living, orthodox 
society, though only in one part, who were nearer the Vedic age 
and Vedie mode of living than the rest Yàjnavalkya 
found no such oasis of early society left around him. * 


$8. The Manava sets forth a controversy? as to whether acts 
which are based on ‘desires’ can be subject of Dharma. It says 
that it can be, because. no action logically can be ‘desire-less’, and 
ee ae SE S because the Vedas allow ‘desirous-nesg’ by 
Dharma Source? allowing sacrifices. We can understand its 
significance if we transport ourselves to the stock controversies of 
the heterodox schools of the time. Desire, according to them, was 
the chain which tied men to this world of misery. Maakhali 
Gosala,theJainas and the Buddhists were all unanimous on > 
this reasoning to condemn Vedie sacrifices and to preach detach- 
ment. If attachment of itself stood condemned, how could the lofty 
term d h a r m a be employed to rituals and ceremonials which were 
calculated to fulfil the objects of attachment? The Māna va 
Code, like the Bhagavad-Gita, fights this agrument 
| ! 
! Ibid. If. 17-18 : IJ. 19-20 ; ^ A 
: afer a SANZ: ete. ; TRET ete. 
2 (Cf. Yajnavalkya, I. 7. See also Apararka’s coniment thereon.. E 
> Manu, IH. 3-4; S DIAS 
AETA: at a mart: dreht: | > 
. ATALARA NA GEST: AT: N AES 
: mare fren atfagerad e affa i - S. 
Take, gut feifeeeerren Afan ts 
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by sayiag that man cannot be ‘without desire “K a r m a-y o g a” 
therefore, says the Manava, like the Gità is allowed by A ! à 
The conclusion is that ritualistic matters are the sabject of Dharma 
and the Dharma-laws. This controversy is for the first time raised 
and answered in the Manava amongst our Dharma-law books. The 
Code of Y Ajnavalkya adopts the ‘theory without any 
controversy ` 

S 9. The position of the king-made law in the Codes 
is significant. The king-made law in the A r t h a-S ās t ra is the 
highest kind of law. Even Patanjali places the ‘order of the 
Ruler’ as of higher authority than the Dharma- 
sutra-karas*, But the MAnava would not 
accept the position. The Dharma was sacred, 
and the Vyavahira was now merged in it. Nothing superiorto his 
All-wide Dharma could be admitted by Sumati. He enumerates the 
eighteen classes of actions at law and says definitely that he takes the 
division from the Vyavahara law." We do get it in the Vyavahara 
law of the Arthasastra of Kautilya. But at thesame time Manu 
enjoins that in judging causes only "traditional Dharma" was to 
be followed *. The traditional Dharma, naturally, excludes the king- 


King-made Laws and 
the Artha-Sastras 





! Jtid. I. 2: Il. 5: 


aA: cafe: agra: cae a freer: | 
areas HEN: srt eT CNW NI e 

s belio cit., p. 150. 

waa SAEs aha UNIUS | e ; 
Raraga: afar: Taras: U | 


< Mahabhoskya pe Panini I, 1, 47. 
uirga fara a saad Ga TI i 
ST M queque eque. Dra 
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made laws. Yàajnavalkya,on the other hand, recognises the 
authority of ‘dharmo rajakritascha yah’, ‘the law that is 
made by the king’, although he follows Sumati in his system 
of making the Vyavahara subject to, and part of, the Dharma. He, 
like Sumati, would have justice administered in acgordance with 
what he calls ‘Dharma-Sastra’—vaaragqata (in place 
of Sumati’s "Dharma")" While Sumati put it in the abstract, 
Yajüavalkya is putting it in the concrete A Dharma- 
Vyavahaára Code in the shape of Sumtis 
Manava Dharma Code had now cbeen established, 
and  Yajnavalkya could very well refer to the Dharma 
Code. The main difference between the two Codes is with regard 
to the position of the king-made law. Sumati ignores it. But 
king-made laws could not be ignored. The laws of the Mauryas, 
for instance, were too current to be ignored and some of them vere 
too good to be ignored. They were cited as late as the time of 
D aņ din, the author of the Dasakumiaracharita, who mentions a 
special law of the Maurya times waich prescribed that capital 
punishment was to be excused in cases of merchants found guilty 
of possessing stolen property *. The underlying principle seems 
to have been to presume very strongly fair dealing in a raerchant, 
and presume him not to bea receiver of stolen property. Such 
an equitable provision outlived political and religious revolutions. 
Yajnavalkya with the true spirit of the lawyer could not 
bar royallaws when such laws existed. In fact, he, as we shall 
see, incorporated many of such laws in his Code. 


1 Yajnavalkya, I. 186. 
fracnifattaa aq amaA aag | q 
aisfa acta de TAT waa T: I 

? Ibid. IL 1. SARAN: Pàg: we i 

mireag saaa Ta: I 
s Manu, VII. 8. surg. = 
t Dasa-kumara-charita, Uttarakhanda, 2nd. Uchchhvaga, 44, aha qw at 
afama , tery ure aries wef: A: Cf. AS, ch. 87, p. 226. 
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$8 10. atthe same time Yajnavalkya does not admit, that the 
authority of the royal laws could be higher than 

King-made ^ ; : = 
and the Code “əf that of the Dharma-laws. We would not expect 
ame. a Dharma-Sastra admitting it. But curiously 
hog the Nàarada-Smriti does admit it,’ and admits it in 
the very terms of Kautilya. The Naradan Code bears strong traces 
of a monarchist legislation. It is a work ofthe Gupta times, 
and evidently a Gupta minister of law adopted the process described 
intheSukra-Niti: "ThePapdita-A mat y a (called 
also Dharmadhik@rin) having considered what ancient 
and present laws are followed by the community and which of them 
are approved in the Codes and which of them are at present opposed 
to the Codes, which, again, are against (the opinion of) the com- 
munity and against jurisprudence, may recommend to fhe king 
those of them which will secure behoof both here and hereafter." ? 
The form of recommendation was undoubtedly a new code, 
under an old name, of course, like the Pari Sara Code by 

Suvrata and then by the minister Madhava. 

Pseudo-Nàrada not only recognises the king-made law but gives 
arguments for it: As the king has obtained lordship, he has to be 
obeyed. Polity depends on him.” Then his official duties' are compared 
with those of certain gods in terms of Manu, IX. 303—310. 
These are, properly speaking, in the nature of quotations. But 
his next provision lays down that non-compliance with king's 
laws would be punished with death, which meant in those 

days, according to Fa-Hian, a heavy fine. 
-As to the age of the Narada Code, there are traces of a 


- recent poritical revolution in the Code of Narada (xviii. 9 ; 45). 





1 Narada, I. 10, 11. 
2 Sukra-Niti-sara, II. 99-100. 
3 Narada, XVIIL 25. 
ATA: THT TAT TATA cat F: | 
- DEGRAR Ge qnl «uf odit : 
‘ Ibid. XVIII. 26-31. . 
© Narada, XVIIL. 32, d areata "armat sme farsa «egi 
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The Punjab was outside the jurisdiction of the Narada * Code, (App. 
39), the whole of the Prachi (Magadha), and the Deccan were 
under its survey (App. 57). Dinà&ra was a new coin, evidently 
the one struck in India after the Roman denarius? All this, taken 
together, points to the time of Samudragupta and his immediate 
successors." At that fime people began to recall to their mind the 
political traditions of Clandrafupta Maurya. Queens named their 
sons after him. Visakhadatta dramatised the victory of 
Chandragupta Maurya over foreigners. Kamandaka 


sought to popularise Chandraguptan politics in easy verses. Authors 


praised the Mauryan laws and Mauryan Code of polity. All 
eyes turned towards the history of Chandragupta Maurya and 
his system. The air was thick with what I may term Chandra- 
guptaism, particularly at the beginning of the Gupta period. 
In that ferment pseudo-Narada re-established with force the autho- 
rity of the king-made law, the great legal principle of Chgndra- 
guptan system. He did not stop short with one provision, he 
undertook to re-enact largely the laws of Chandragupta the Great. . 

$8 11. Another source of law in the Mauryan Code is Chari- 
tra, commonly translated as ‘custom.’ This has an engrossing 


history. Under the Mauryan empire there was a 
Charitra bosk 


e 


in which Dharma-laws, Vyavahāra-laws, and Charitra 
[^conduct", *acts"] of ‘Desa’, ‘Grama’, Jati, Kula’, 
and Sahghas had been collected and kept up-to-date,” 





! Jolly. SBE. 33, p. xviii. 

? In discussing the date of the Code of Narada, Bühler and + Jolly (SBE.. 
vol. 25, p. cvii n, vol. 33, p. xvii) have said that Bana mentions 
Nárada's law-book in a passare of his Kadambari, but that passage refers 
to the  Naradiya Raja-Dharma or Artha-Sastra. Its existence has 
now been traced [Raja-Niti-Ratnakara, J. B. O. R S, 1924]. The main result 


of Dr- Jolly is that Nàrada's law-book cannot be later than 400 or 500 
C. (p. xvii). 


* Kautilya, op-cit. p. 62 > 
gi E SEE EE SW, See 
Aparärka(p. 593) on Y. UL 1, (citing Narada “afte gerai Lf emis 
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that i$ the state had held a legal survey of India. If is now 


. disclesed by recent researches that the “D esa’ here denotes 


the Jánapada - ie bodie uis as Grama’ means 
the town-corporation, Jati denotes the corporate 
bodies of castes, andK ula was a body politic which had the 

system of oligarchy or aristocracy.” These were all corpofate bodies 
whick exercised the power of legislation and had their own laws, 
called SamayaandSamvid* The Mauryan law code re- 
eri the special laws of these corporate bodies. They were 
declared to be of inferior authority, if they came in conflict with the 
common Dharma-laws; and they were, like any other law, subject 
to the statutes of the king“ 


8 12. In the light of these researches and the data of the 


: Artha Sastra, let us see the position of theso-called “c u s tom ary 


laws"in Manu and Yajnavalkya. They were, in fact, laws, 
regulations, bye-laws, and conventions of corporate associations. 
They were not customary latvs ; nor were they individual customs 
of families or local customs of a country. In other words, they 
were not what we call today KulüáücharaandDesachaàra 
in Angló-Indian decisions. 
$ 13. The Manava in VIII. 41 enjoins upon the dharma lawyer 
to take notice of, and be guided by, the dharmas of the Jà£?, of the 
Janapada, of:the Srent (trade-guild) and the Kula. These were all 
corporate associations and possessed powers of legislation. Their 
laws as already pointed out, were called samaya and samvid and 
at times even dharma. The Manava, again, accepts them in 
VTT. 219.- Yajnavalkya (I. 360) follows Manu. It is to be marked 
that desa in Manu, VIII. 219, is the Deéa-gorporation, the same as 


- Hindu Polity, Pt. II, pp. 6oR : Indian Antiquary, 1929, p. 139. s 
2 Hindu Polity, Pt. II, pp. 65f.; lbid. Pt. I, pp. 8 128. See alco | 
| AS. ch. 129, p. 398: erret ngafa si Taga ete. D ses 
- Hündu Polity, Pt. Tl, pp. 65, 66, 306. AS. ch. 64, p. 165: ch. 67, 5. Lg T 
AS. ch. 68. p. 150^ Hem. ‘arate | * x Er T eo = 
"777 UTE 
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the Jariapada of Yajnavalkya. The same thing is meant b¥desa 
in Manu, VIII. 46. 


Now all these bodies were institutions which could legislate. 
Their laws have been therefore recognised. Existence of the 
power of legislation, was the test for such recognition. When 
we find that the laws of „a country, which has been con- 
quered, are to be upheld, the test is the same.’ It was once a 
country with legislative powers. The Acha@ra of a country 
was separate from the V yavahüraofa coentrr. Ach&ra 
related to sacerdotal matters, it was the sacerdotal Achara and 
conduct. The desaicha&@ra was not what we understand by 
if to-day, viz, the customary law of a country. The other phrase 
made after the model of desachara,viz, the Kulaich#ra’, has 
no existence inthe codes. They do not know such a thing as special 
laws or special customs of a family. No family as a family could 
legislate, it could have no laws of its own. There could be ‘dharma’ 
(traditional law) or statute law (Samaya and Samvid) 
of tribes or castes, of guilds, of municipalities, and of a Jána pa da 
or ‘country association.’ But the special law or customs of a parti- 
cular family is unknown to these codes we are discussing. The 
Kula ofthe codes was not a family, but a form of government? 

$14. Manu and Yajiavalkya, putting the Janapadas 
and Desa-Sanghas in plural, indicate a time when several 
Janapada assemblies existed under one ruler, when there was one 
emperor, but at the same time the empire was split up in country- 
units. This-is exactly what the Manava preaches. This is exact- 
ly what the Mauryas did not tolerate. Inm the records of ASoka 
we have only one Jànapada for the whole country.’ But 
Manu stands for the old tradition which would not allow the 








* Yaj. I, 342; ad d 
-Raaf m ore: gafea 

aaa ofeareatset aq TATA: li aes 

2 Hiudu Polity, Pt. IT, p.65. 2 ! mni d 


* Rock Edict, VIII. Th- AS. advocates an all-Indi; empire (ch 192, p.338). 
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abolition of the separate territorial entities. The Mānava in 
effect condemns centralised imperialism. 

S 15. The od national assembly, the Vedic 
Parishad, o Samiti, was the body which originally, 
as Apastamba implies, settled what the Dharma-law ought to be. But 
in an age when the Dharmà-law had grown in 
literature, the provision for thedetermination of 
law by the assembly, the assembly as the source of law, came to be 
limited to the cases where text-books were silent. The 
assembly which still retained the Vedic name Parishad, 
was also narrowed down in its strength. The number was 
early fixed at ten, as the quotation in Baudhayana? and 
the provision in Vasishtha,* prove. This wasa Parisha d of 
experts: four men representing the four Vedas, one 
Mimamsaka, one reciter of the dharma-texts, one knowing the 
Angas, and three Brahmins representing the three orders. There 
had been, however, a tendency tọ limit the number still further (Baud. 
I. 1, 1. 9), the minimum being a Parishad of three’. The 
odd number three was based on the principle of voting. The 
Buddhists followed the system of the country when they laid down 
that the minimum strength of a Sangha quorum should be 
three." Brihaspati (I.11) also gives the same minimum to 
the town- corporation and other bodies. Yajnavalkya 
adheres to this rule when he prescribes the Parishad of three.* 
But in place of the assembly of ten, an ancient quorum, 
Yajnavalkya puts down "four who know the dharma- 
laws *of each Veda."* As we know from Patanjali,® even the 
Pinar v H-V eda had its own dharma-sttras.  Yajnavalkya 


Parishad 


| ! Manu. VIL 201-203. | 


e 


2 Hindu Polity, Pt, I, pp. 11-10. 

V" 11.8 

* III. 20, BM ten wt etc. ` 
"9 See Manu, XII, Lu ^ e 

* Hindu Polity, Pt.*I, p. 110, n. 3, . ° 
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bases his Parishad on the representation of the four 
Vedic schools. As an inferior Parishad he allows a 
Parishad representing the three Vedas." The latter rule was- 
in accordance with the rule of the Manava, XII. 112. But the former 
was not. The Manava did not include the representative of the 
Atharvar in the Parishad. Nor was the constitution of the 
Manava’s Parishad based on the Vedas only. The Manava excluded 
the Atharvan, while the view cited by Baudhayana was for the 
inclusion of that school. The established position of the Dharma- 
sütras of the Atharvan is noticed, as we have seen, by Patañjali. 
But the Manava’s attitude is consistent throughout. ^ Its attitude 
is conservatism. In the time of Kautily a, the Atharva-Veda 
was still struggling to be admitted as a canonical Veda, and 
Kautilya did not admit it as such.? The author of the 
Manava is doing what Kautilya had done. The view quoted- by 
Baudhàayana cannot be earlier than the time~of the 
Manava, and evidently represents the other school noticed by 
Kautilya who did recognise the Atharvan Baudhayana's 
next provision, on the condemnation of the people of the Punjab as 
beiag of mixed origin, also indicates the period of about 200 B. C., 
the period of Buddhism and foreign settlement in «he Punjab *. 
Yajnavalkya found the opinion about the position of the Atharva- 
Veda too well established in literature and in actuallife to be 
ignored. 


§ 16. The Parishad in the period as a source of law, * 
was not the Parishad of yore, the community. It was reduced to 





3 Yajn., I. 9, rn ` 
2 See Manu, XI. 201-264. 


3 AS., ch, 3. p. 7: 
arriaazrerreht | ma aTa uad 

* Of. Similar opinion on the Punjab people in the Mahabharata, Karna 
Parvan, Chs. 40 and 44, where they are described in the same terms as in 
Baudhayaná, with the further information that they had lost the Vedic religion, 
and that the. whole of the Punjab was under one ruler-at Sakala, evidently 
referring to the Buddhist time under the Indo-Greeks. (Hindu Polity. i. pp. 38, 
n. 93). 
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experts, and even one man's opinion was deemed sufficeint (Manu 
XII, 113; Yajnavalkya 1. 9) Large assemblies are openly 
condemned (Manu, XII, 114. Cf. Baudharyana, I, 1,1 13; 17) A 
probable cause of the latter tendency may have been heterodoxy 
which was gairing ground amongst the Brahmins. : 

$17. We may recall Kautilya’s provision that if the 
Dharma-text is found opposed to judictal reason the dharma-text 
fails (nasyati) and there the authority of reason prevails! [t is 

possible to translate nasyati by ‘is missing’ as 
Ss ot Resson and " against'fails'. But Yaj fiavalk y a’s discus- 
sion excludes this interpretation. He says where 

there is a conflict between two Smriti texts, “Reason [or Equ ity, 
as Mandlik puts it; ] is there stronger.’ Yajiiavalkya does not 
permit a possibility of conflict between Reas on and 
Text. He limits the superiority of Reason or Equity to a 
conflict between the Sastras themselves. That Yajnavalkya had 
before him the discussion of the Artha Süstra is evident from his 
immediate rider : 

“But than the ArthaSastra (=the Vyavahaira law) 
the Dharma Sistrais stronger: this is the law.” ? 

The point is that Yajnavalkya accepts Kautilya's doctrine that 
N ya@yaisan independent element by itself, which should be 
followed in the administration of justice (nyayena cha chaturthena), 
though he does not give it the scope allowed by Kautilya and 
later on accepted by Narada and Brihaspati.' In accepting 

1 Arth<-sastra, ch. 58 150: 

caqavata iia Suzette ewm | AAA up aqua aqui miser u 
—. c geen mesa ave at SXTTETPCEN, | a feni festa aera fafana i 
ara’ fanfavda aaa sata i Tae Tae Sur era Tat fe areata ui 


* Translation of Yan. II, 21: 





s Yaj. II, 21: 
marama erani afa feafa: | 

4 Quoted in Viramitrodaya, pp. 17-18, A 
sarai g ginga fafa: ex; Narada 1) 
Sec reams» wit fè fe Praga: | - 
graa fi went: rema Brihaspati (p. 18). 
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the position of Nyāya, he made a great advance on. Sumati 
Sumati Bhargava does not allow its operation in law court.” Even 
if two texts conflict both are law and both are good (M. IL 14). On 
the most liberal interpretation, this would mean that option was given, 
but option is not ‘reason’. The spirit in which the provision was 
laid is gathered if we refer to the previous verse: ‘law is not a 
thing for those engaged in the Artha (Sistras) and Kama (Sastras).! 


817. Sumati, at the same time, introduces a new 
juridieal prineiple in the administration of law, which very much 
approximates to the Nyaya doctrine of the Artha-Sastra. It is ‘the 
satisfaction of conscience’  (afmanastushtih) (II. 6), 
‘agreement with conscience’ (svasya cha priyamatmanah IL 12) or 
what one's heart permits’ (Aridayenabhyanujnatah II). This 
factor is treated next to the sources of law (II, 6, 12). Sumati was 
a great lawyer, his defect is due more to the controversy „of 
his time than to his insight as a lawyer. He would not hawe the 
name of Reason because it was used by the Code of the hated 
and deposed power. But he would not easily deny to his age the 
benefit of jurisprudence already established. Y à4jüavalkya 
naturally accepts the new doctrine." 

$18 TheManavaCod e has the theory that the ad m i - 
nistrationofjustice(danda) isthe real king, the 
real ruler, the real government (VII. 17), that it destroys 
even the king if he goes against the law (VIL 28). In other- 
words, the king is brought under the law: the rule of law, the 

sovereignty of law, is preached with the -greatest 
* vigour.” As a corollary to this theory, it is farther 
laid down in the M & n a v a that justice is never to be administered _ 
by the king personally ^ | 


E Manu. TL 13: Weert uua Breda | 


Danda 
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oo 


“It (administration of law) cannot (na gakyah) be carried on 
( netum ) with justice by the king personally, or by a king, foolish, 


*. s * * z . ‘7 
greedy, arbitrary, and given to personal appetites, 


And, 

- “Tt can be garried on by a king fully assisted, by a king honest 
and true to his (coronation) oath, following the path of the 
Sastras and the wise.” T 

The ‘assistance’ enjoined here is the Sabhaà orthe jury, 
and thejud ge. 

* We know from the drama Mrichhakatika that the 
judge pronounced the guilt or innocence of the prisoner, and that 
he pronounced also the legal sentence, and that the execution of that 
sentence was vested in the king! Other Codes make it clear 
that the king when he sat himself in court had to accept 


. the opinion of the Lord Chief Justice. The Codes of 


Narada and Brihaspati® clearly record the duty 
and “jurisdiction of the Sabha or Jury. It was they who 
found a man guilty orotherwise. The Manava is not clear on the 
point, but the jurisdiction is indicated by the enjoined necessity that 
they must speak out, and that if they spoke unjustly, they would be 
committing | sin, and that the jurors' share of the guilt is equal to 
that of the king in case of injustice (VIII. 18). The theory was a 
settled principle of Hindu jurisprudence and Yajnavalkya was ` 
too zealous a lawyer to leave it out. He adopted it (I. 354-56) 
almost in terms of the Manava. He emphasises that the same law 
obtains for the Crown Prince, the king’s brother, father-in-law or 
uncle, as for an ordinary citizen, that no one was exempt from the- 


~ operation ef the law (I. 357-58). 


1 Mrichchakatika, ix. 39. femp at wer S4 qp RTT |d 

2 Quoted in Viramitrodaya, p. 36. pp. 41-42. 

* Brihaspati, who is regarded to have followed the Manava Code and 
written a Vritti, so to say, on it, defines the provinces of the eg sk D of 
_ tke court in these terms : 

“The judge is the speaker, the king enforces sanction? the, jury are the 


examiners of the cause, the common law gives decision—vic recovery Or 
punishment." cor 
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$ 19. The object of law (dharma) and its administration, according 


tothe Māna va, is the maintenance of peace andorder =» 


in the community. (M, VIL 22; 18;20) A man honest by 
à nature is rare (VII. 22) ; society is controlled 
Object of the x : 

Administration of Law by the administration of law. Without that 
the stronger would roast the weaker like fish 
on a spit (20), and all social embankments would collapse (24). 
In other words, the objeet is municipal peace. Man 
by nature is such that he is to be controlled by lew. There is Ro 

sacerdotal element in the £e/os defined by Sumati. 

Yajfüavalkya remains silent on the point. While the 
king is the agent of the administration of law and source of 
justice, according to Sumati (VIL 26) and according to. 
Kautilya (p. 150, Yajiavalkya would make ascetics as 
the prime movers of law (IIL 186)! Evidently this is a trace,of the ` 
influence of monastic Buddhism and its claim about the ‘dharma’. 
Here he tends to be a sacerdotalist rathér than a lawyer. 

The guiding principle in awarding punishment is laid down in 
the Manava Code, in VIII. 126. The following 
matters were to be taken into consideration with 
thorough analysis (tatvatah) :— 

(1) the anubandha or motive; 

(2) the place and time, that is, the circumstances 
under which the offence was committed, 

(3) the capacity of the criminal, and 

(4) the crime itself. 


Theory of Punishment. 


Anubandha is explained by Medhatithi as repeatedness of _ 


the offence (paunahpünyenaiva pravrittih) or the cause of the act 
(pravrittih karapam va anubadhyate prayujyate yena). That the 
second meaning of Medhatithi is the technical sense of anubandha 
is proved by ASoka’s inscription” In view of the first 


meaning the -purishment would be invariably  severer, 5 
f | 


: amfa ania gaat wieder) 0787 DUC 
2 ‘Pillar Edict’ IV. | E 
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while in that of the latter it may be lighter. Asoka uses the term 
anubandha in connexion with remission of punishment. His 
officers of the dharma department were to examine and reduce 
puhishments awarded to prisoners on the consideration of :—(1) 
anubandha, (2) the children of the prisoner (to be supported), (3) 
absence of free agency, and (4) old agg. 

The Münava provision in VII. 16 also shows that 
'anubandha' had the sense of moti v e, after its general meaning 
‘sentiment? [n Whe latter place the points to be considered are 
(1) the place and time, (2) the capacity, (3) and ‘knowledge’ (vidya) 
or consciousness. 

The last element corresponds to anubandha. It, thus, undoubt- 
edly refers to mentality. 

| $ 20. It is necessary to look into the previous history of this 
element. According to Gautama (XII. 51), thorough ascertain- 
mente is to be made about:—(1) the doer (purusha) (probably his 
status), (2) the capacity of the culprit, (3) the crime itself, and (4) 
the motive (anubandha). 

Kautilya’ (p 226) has—(1) the doer, (2) the offence, (3) 
the agency (karapam) and the part played by it, (4) the motive 
(anubandha), (5) the circumstances present at the time of the offence, 
and the (6) place and time. e 

Apastamba divides the shares in an offence? amongst the 
employer, advisor and doer. 


$ 21. The tendency of legislators had been to narrow 
these considerations into four fixed points: (1) the motive, (2) the 
~ magnitude of erime, (3) the capacity of the culprit whether or not - E 
to do the full amount of mischief, and to bear funishment, and (4) . 
the eireumstances. Consideration regarding agency tended to be — 


omitted ; the culprit was regarded to be fully responsible for the E = = — 
œ Arthašūstra, p. 226; : 
















e n get mam a stat NI ls 08 
Wged wei rent een e es 
| | Apastamba, 11. 11, 20.1 ^ cxx p 
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whether propelled by others or by himself to commit the crime. 
But Yajnavalkya omits anubandha altogether :— 
"Dhik-censure,' severe language, wealth-punishment (fine and 
forfeiture), and corporal punishment—some or all may be employed 
according to the nature of the offence, taking inté consideration 
(1) the place and time when the offence was committed, (2) the 
strength of the offender (capacity), (3) the age of the offender, (4) 
the actual act of offence, aud (5) the wealth of the offender (capacity 
to bear pecuniary punishment) (I. 367). . 
Probably the act itself in his opinion was the evidence 
of motive. 
8 22. He is of opinion that repeated offences are to 
be dealt with more severely. This is implied in his I. 367, 
read with Manu, VIII. 129-30? Here he fcllowed the ancient 
and the established law? wc 
$23. ThepositionoftheBrahmin in the to Codes 
is a point of great importance. A» privilege is claimed in the 
Manava Code which practically places him above 
a | criminal penalty im felony. He 
poate nE Brahmin is to be (1) allowed to leave the ceuntry, (2) 
without a wound on him, and (3)*with all his 
property, in proved offences of capital punishment (VIII. 378-81). 
Neither forfeiture and fine, nor corporal punishment, is to be 
sentenced on him. He suffered only what Hobbes called a “change of. 





air" after having committed the most heinous crimes,’ acts of treason, 


i Yam. I, 386: 
a farzerecas mT usage aures | | 
OSA STN: AACA RU EIQRTURTNITPESE |i E Se da 
2 Ibid. 366: > | 
Teast bp eb Gerne ar 


qm: wa a fa nnd qued g qm u 
Cf. Manu VIII, 373. 


- Apastamba, UJ, 11, deci 2z | 
, ata sme afena wafia: | a 
OUR AS p.223. , 
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murder, ate ! The claim was made by the Brahmin when 
the Brahmin was on the throne But was it allowed ? The 
Mriehchhakatika shows that it was not Yajnavalkya 
does. not allude to it even distantly. He places no one above the law. 

$24. As to the previous history ofthe claim, there are two genuine 
land-marks :—the Arthas&stra (c. 300 B, C) of Kautilya 
and Apastamba’s Dharmasutra X Without the 
Arthasastra we would have never known the real position of the 
Brahmin in Hindu Law before the Manava Code. There, in a code 
covering two books of the ArthasBstra— longer in matter than the 
Mānava and Yiànavalkya on law proper put together, there is no 
trace of such an exception. [In the actual administration of law 
under the Mauryas the exception was unknown. A Brahmin 
culprit if convicted of treason to the state was to have the most 
ignominious form of capital punishment: he was to be drowned.’ 
In some cases he was subjected tose verer punishments 
than men of other castes, as he stood on the highest rung of the social 
and intellectual ladder, punishment varying in inverse ratio to 
social inequality.” 

It is poteworthy that Vasishtha has no such claim. 
Nor has Apastamba. The claim had a very slight foundation in 
earlier law. The earlier Jaw was this. Where offence was sought 
to be proved by circumstantial evidence, and no direct evidence was 
available but there was a general repute of bad character or guilt 
of a person, the law allowed apprehension of such a person, and 
trial before the criminal court. The presumption in such cases was 
against the prisoner and he had to clear his character. In some 
or such cases the prisoner was subjected to mild torture to obtain 
confession. This was abolished by the Mauryas, on the ground 
that prisoners, to avoid pain, admit guilt; hence conclusive evidence 
must be adduced; torture or ‘hard labour’ ;was allowed only 





[TES SERS ptor Er 
A Arihaśāūstra. p. 227: - € € 
e Brant aaa: Tara | d 


3 Arthasaistra, ch. 83, p. 218: ^ - 
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“when euilt has been established". In other words, torture was not 
allowed to obtain confession, but when in dark cases, difficult of 
proof, guilt was established by evidence, the preliminary punish- - 
ment of the old law must be inflicted; he had a chance 

of total escape, but when found guilty he was to be 
subjected to severe punishment. These severe punishments consist- 

ed of whipping, suspension, beating (for a day),or exposure (for a 
night), and water-tubing^ When spies proved the guilt, at the 
trial, the prisoner could be subjected to whipping, ete. (p. 219). 
To this, exception was made in the case of (a) certain women; (b) 
Brahmins optionally, (c) the learned and (d) ascetics. A 
Brahmin was to be subjected to either the same amount of pain 
as a healthy woman, or he was only to be subjected to the ‘torture 
of cross-examination’, while the learned and the 
ascetics were not to be subjected toany pain whatsoever, their guilt 
had simply tobe proved by the evidence of detectives. „In after- 
trial punishments, a Brahmin was not subjected to tortures ‘yet as 
a substitute for tortures, on his forehead the degrading symbol of 
his offence was to be stamped as a deterrent. And, then, he had to 
serve out his sentence in hard work, e.g., at the mines. If the 
offence was heinous, the mark of degradation was to be cut into 
him and he was made to work at the rand, or if the ruler liked 
(thought him to be too contaminating even in prison or at the rand) 
declared him “country-less” after a publie proclamation. 
This was quite in keeping with the Hindu principle of the o bj ect 
of punishment. Originally punishments were devised to 
be “mental chastisement" (prayaSschitta) 
and to be deterrent (pratyadesaya). The Brahmin -culprit was, 
subjected to pointéd ignominy in addition to his punishment. 
Owing to learning and birth he was only spared physical tortures. 





! Ibid. p. 219: : 
: peti « 
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In effect the "branding operated as a severer punishment. No one 
including his family members, could hold any social intercourse 


~ with a branded man; all legal rights were denied tohim. He 


became a social and a legal outcast, an out-law, not to be greeted, not 
to be associated. with, not to be sympathised with, not to be heard 
in law courts." . s 

If turned out of the country, he way worse off ; at the mines or 
in prison he could get food, but when turned out he had to die of 
starvation; making country-less’ or ‘home-less’ 
(vivasa) entailed loss and forfeiture of property (M. IX. 242 : 
Baudhayana). 

825 The earlier la w inclined to be harsher on the 
Brahmin. For instance, Apastamba, IL 10. 27. which 
deals with Penances to be enforced by the king, prescribes in 
homicide, theft, and misappropriation of land, 

- (a) in the ease of a Stdra, no penance but torture. 
(b) in the case of a Brahmin, ‘blinding’ until he agreed 
to undergo the required penance, 
(c) in the case of other castes (i e, Vaisya and Ksha- 
triya), solitary confinement until the culprit agreed 
_ to undergo penance. 

[n default, all were equally banished (14-20). Solitary confine- 
ment was given to a Brahmin in lesser offences (19). Thus the 
punishment to him was harsher. What he got for lesser offences, the 
other two castes got for the higher ones. Likewise, severer punish- 
ments are expressly laid down for him in the Arthasastra. 

The beginning of the change started with a change in policy on 


c 


-thelaw of-t heft. Theft was originally punished with death. It 


was one of the seven most heinous crime-sins, which were, according 


to Yaska ^ theft, defiling Guru's bed, brahmahatya (probably 


———— 


! Manu, D 238-239 + 
Zar iem eer tm: Sep ef: or 
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‘full killing’), abortion, drinking of sur& (liquor), repetition of crime, 
instigating men to eriminalsins. Capital punishment was in course 
of time limited to theft of gold. But even there and in all cases of theft 
capital punishment was practically abolished in the Arthasastra.’ 
Yet torture-punishment *was dealt to prisoners in thefts of serious 
and aggravated nature. This *as abolished in favour of the Brah- 
mins, ascetics and sick women, under Chandragupta. Similarly 
there was a change in the law of adultery. It had been 
punished with death. The punishment was reduced to tortures 
which in turn, under Chandragupta, were reduced to simple 
imprisonment and fine. The new laws onthe reduction of punishment 
in theft and adultery are found in two chapters in the Arthasastra’. 
Under the Suhgas there was a tendency to go back to the old 
punishment of torture for adultery, but the Brahmin was exempted.* 
Likewise there had been a tendency to make distinction in -cases 
of murder. The Arthasastra divided manslaughter into tliree 
classes. If immediate death was caused by an assault the culprit 
was tortured to death ; where death in consequence of a wound 
resulted after seven days, the culprit was given simple 
capital punishment. If death ensued after a fortnight, 
it became a matter for imprisonment, and if after a month, a matter 
for fine. ‘Torture had been administered in cases of bad culprits ; 
this was abolished under the Mauryas, and tortured 
deaths were replaced by simple capital punish- 
ment” In case of the Brahmin, in adultery, theft, and 
homicide, instead of torture, branding" was insisted upon as a 
severer measure, in accordance with the Artha view that a Brahmin 
ought to be punished more severly’. He did hard labour all the 
' same (like others) according to Kautilya and Gautama; he 





1 AS. ch. 37, p. 224, Se» p. 226 (for theft of gold). 

2? Aå, ibid see also the last verse at p. 228 (ch. 88) ^ 
* Arthasüstra, IVy 10-11.- 

€ Ct. Manu, VIII, 377ff. 7 Cf. Katyayana (who | 
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according to them was put in solitary confinement’. All the 
"Uttamasahasa punishments (confiscation, banishment, 
labour, branding) were inflicted on him except torture. Capital 
punishment onea Brahmin is not prohibited in Apasta m ba. 
$11. Under the Sungas when the Brahmin became the 
ruling caste, he made these claims : * 
(a) no branding, 
a (b) no capital punishment, 
(c) no torture, 
(d) no confiscation, 
—in adultery, in rape, in theft, and 
otherwise (2,e., murder). 
After the Suüga rule, in the Code of Yaàjnavalk y a, 
e (a) was not entertained ; branding was reiterated. And as there 
was a substitute for tortures, and as tortures were dying away, 
the claim (c) was- allowed, but (d) was not allowed ; nor was 
(b)*. In theft? and adultery, punishment had ceased to be 
severe. In cases of cold-blooded murder a Brahmin was: given 
the highest punishment.* 

Some  eurious changes happened during the Brahmin 
revolution under the Sungas. Theft which primarily was considered 
heinous but latterly had ceased to be so, was egein declared 
to be heinous but only when of a Brahmin’s 
property. Homicide as a heinous sin of the old times was 
changed into the killing of a Brahmin. The same crime if committed 
by a Brahmin entailed a much milder punishment. That all these 

a changes Were new is evident from a comparison of the law in 
Kautilya, Apastamba and Gautama, on the one hand, and in the 
Manava Dharmasastra, on the other. 


1 AS. p. 219-20 ; Gautama XII, 46-47: a MA MEURT: | 
a Nope faamrargeecaría i 
2 Yajn. II, 230 ; I. 356-57. 
3 See Y. III. 254% where ‘a Brahmin, who has led. old. shoùld confess to 
^ king.when beaten or dischapged by t the. king, he be purified.’- 
‘Tbid., Cf, AS: ch. 85, ch. 88, Li a 
5 M. IX. 235, XI.-26. MA 
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$ 12. Further, the seat of the judge in the Manava 
is claimed for the Brahmin caste! This is again contrary to the 
Tadgeahiy and previous history. But this was excusable. 

Brahmin The claim was made only with regard to the 
Civil Court, where under the Manava, Dharma and 
Vyavahüra were now mixed matters, and Dharuia had been 
almost an exclusive province of the Brahmin from olden times. The 
Manava does not say that the Kantaka--Sodhana — 
courts were also to be presided over by the Brahmin. 


$ 13. The Stdra had been ata great disadvantage in early 
law. The Arya is opposed to the Sudra who is black and almost 
Position of Sadra alien in Apastamba.^ His position from 400 
mies B.C. to 300 B. C. suddenly and greatly changed. 

This might have been due to the spread of Buddhism. Buddhism 
was especially identified, in the parlance of the orthodox people 
in 400-300 B. C. and later, with the Sadra, for instance, an ascetic 
of Buddhism was called a Stdra ascetic, never minding what his 
original caste was? Kautilya, though orthodox, is very favourable 
to the Sudra.* The evolution of a large political (imperial) 
nationality and the fact of Stdra rulers were responsible for this 
change iH politicians. His position is favourable also in Gautama. 
But with the Brahmin revolution, and with the hostility to the Sudra 
lynasty (i.e, Mauryas) and ūdra religion (7.e, Buddhism), the 
Stdra greatly suffers in the Manava Code. With the fall of the 
Suhgas, his pesition is so much improved as he had never attained 
before. Y 2j Ravalkya has no repressive law against a Sudra 
disputing with the Bfahmins, or against a Sudra teaching, a ūdra 
owning property and so forth. Manu’s hostility to the Sudra is 
primarily towards the learned Sndra, towards the controvertialist 


Manu, VIT, Y, 20-21." 

Cf. Ap. Il. 2, 4, 19: 10, 26, 15 ete. — 
Ag. ch. 77, p. 199. EE 
Cf. A&, ch. 70, p. 181ff. — 
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== Sudra; claiming equality and freedom. That claim is almost tacitly 
“allowed in Yajnavalkya. And herein lies the greatness of - 
Yajhavalkya as — He accepted facts and bowed to the change © 


that had taken place. ' : 
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LECTURE V. 


CONSTITUTIONAL NORMS OF MANU 
: AND YAJNAVALKYA. 


Theory of State—Kipgship—Divine theory—Fatalism 
in Politics interdicted—Brahmin—Owner- 
ship in land—Conqueror—Laws of 
War—Republics—Puritanism. | 

$ 1. The Dharma-sastra made certain constitutional laws 
as part of its legal system. These were the first principles of 
the Hindu Code of Polity, a code which was as binding! on kings 
rere and ministers as any law on private individuals. 
Constitutional Laws The two Dharma Codes lay down these laws before 
touching the subject of the municipal law. - The 
Dharma-sastra of Sumati in adopting those principies sought 
to depose the Code of Polity from its position of authority. Sumati 
gave a combined code of Dharma, Artha and Vyavahara to the 
Suhga times, and presumably also to the Sunga administration. 
Beyond itself no Artha Code or Vyavahüra Code was recognised 
as authoritative by his Code. This feature of a common code 
was *he originality of Sumati. And in no small degree did 
it contribute to the Code’s first position as a Hindu Code of 
Law—a Code for the Hindu as a king, as a subject, and as a member 
of society— containing. as it does, laws constitutional, municipal, 

social and sacerdotal. aby 
The constitutional laws which were thus made an integral part 
of this approved Code of Sumati’s ‘Dharma’ are highly importam. 
They for all ages were now clothed by the Dharma authority with 
a sanctity as supreme as that of any branch of Dharma. They were, 
so to say, made sacred, and became — on kings and statesmen 





1 CE Santi Parton, LIX, 107 : - 
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? Manu, II, 12-13. see also i.ecture I above. 
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with all the sanction and halo of Dharma. Apart from the rules, there 
are certain theories discussed in the Codes. Let us notice them here. 


° 
$2. Both Sumati and Yajüavalkya know the State as 
composed of seven element s'. But Sumati discloses 
acquaintance with a very ancient theory. Aé€cording to „that the 
State iscompos'? of five component 
partsor Prakritis“ ‘the bases’, which 
'alld the limbs (aAngas) of the state by Yajnavalkya’ 

(I. 353). They, according to Sumati, were [omitting the king] :— 


Theory of State 


(1) theministry, 
(3) thecountry, 

(2) thecapital, 

(4) therevenue, and 
(5) the army. 


There tannot be a state without these limbs. The first of these, 
it may be noted, represents the ruling power.’ The theory of the five 
prakritis, according to Kamanda k a’, was the earliest (K. VII. 
4) Brihaspati’, the author of the famous Barhaspatya- 
Artha-sSaistra ‘proposed an amendment to this theory. 


— 





—— — — ———— 


! M. VII. 157-158 Y. I. 353: M., later on, and out of place, in IX. 294-7. 
s M. VII. 156-7: d 
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He postulated that the state is composed ofse ven elements 
( AIRAS MFI RAJAA aeecia:, Kamandaka, VIIL 5), that is, (6) 
the King should be counted as an element or limb, and so also 
(7)the Alky. In his opinion alliance wasa vital source 
of strength or weakness of a state. Now the position of the 
Hindu Ministry ard its origin have to be taken into 
consideration to understand the controversy whether the king was 
or was not an essential limb, a vital seat in the organism of Hindu 
State. I have shown it elsewhere’ that the Hindu ministry had 
a popular origin and were vested with the power of ruling, accord- 
ing to the constitution of Hindu Monarchy. The king was bound 
to accept their advice which the ministers themselves translated 
into action and executed in the king's name. Brihaspati’s opinion 
had become accepted before the time of Sumati: Kautilya"gives 
it as the universally accepted view without any controversy. 

83. Sumati takes thestate to consist of si x elements, 
for he gives the calculation of 72 parts in the circle of 12 states 
(M. VIL 156-7). He takes the ally as a component element 
of the circle of states, called mandala, with reference to foreign 
policy and the policy of establishing a balance of power. Sumati 
in his mandala theory? adopts the earliest view. A 
mandala consists according to that theory of four neighbourning 
states *. This was the earliest view of political scientists. 
The later view, wz, of Kautilya and others, -Sumati did 
adopt later in Ch. IX (294-97) while discussing their relative import- 
ance and thetimportance of the king in national crises. Here he 
accepts Kautilya's decision (VIII. 127, p. 319), that evevy preceding 
prakriti is more important than the succeeding -one, but gives his 


! See Hindu Polity, Pt. II. pp. 115-51. 
2 Artha-saisira VL 1; 96 p. 255: 
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own reasdn for holding that for their individual functions each one 
and all eonjointly, are equally important. 
$4. Yajnavalkya follow the view of Kautilya 

(p. 257) that the state consisted of seven limbs, counting the king 
and the ally amongst the limbs (I. 352-3) : 

(1) the Svaàmin or SÓvereiegn 

(2)the Ministry or Government, 

(3) the, Nation (Jana), 

(4) the Capital, 

(5) the Exchequer, 

(6) the A r m y, and 

(7) the Ally 
This he adopts in the very language of Kautilya ^, only shortening 
the Janapada asJan a, but he leaves out the unnecessary 
diseussiorrof their relative importance. 


85. TheHindu theory of kingship as I have 
shown in détail elesewhere ?, had been from the earliest times that 
theking is à servant of the people, that his title 

* .. rests on a contract between him and the subjects, 
Theory of kingship. pe agreeing to protect them and to secure to 
them prosperity, and to receive in return taxes as wages of govern- 
ment Sumati for the first time introduced à new theory. 
He said that the king was a deity made by gods out of. their own 
portions, that he could burn and destroy those opposing him, and that 
nobody could question the laws made by him in favour of those he 
liked and against those he disliked.* ^ This wasa divine 
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theory of kingship with the right of perdeet 
arbitrariness. This was opposed to all traditions, .Vedie 
rituals of kingship &ànd coronation, and the very spirit of Hindu 
Law which refuses to place even gods above thelaw and whieh 
distinctly places the king under it. Tbe great jurist Medhatithi 
1 commenting»on verse 6— "nor can any body gaze 
Medhatithi on ANB : 
the theory on him’—trefers to the Vedie text of coronation 
that the king by sacrament of coronation becomes 
superior to all and he explains away all the verses/of the Manaya 
Code attributing divinity to the king as mere words, 
having no force of law, they being mere arthav&da to the 
Vedic ‘widhi’ about the royal position as being superior to that 
of the subjects '. 


Not only this. On verse 13 whichattributes right of arbitrariness 
he says, that it can mean only lawful orders of the king, otherwise the 
provision would be contrary to the spiritof Hindu law *. The orders 
and laws of kings referred to in the verses of ‘Manu’ could be 
according to Medh&tithi, orders on trifling and innocent matters, ag 
for instance, general rejoicing on a marriage in the Prime Minister's 
family, prevention of killing of animals by soldiers on certain days 
and the like, and that only such orders were to be obeyed. Other 
commentators also refuse to accept the dictum of Manu and explain 
it away as meaning the contrary of what he says. No Hindu 
lawyer acquainted with the spirit of the ancient law and 
constitution of his country could aecept a theory of divine 
irresponsibility 3n Hindu kingship. 


$6. Yajnavalkya contemptuously ignores the theory. 
[n its stead he tells thé king that illegal actions. on his part are to 
carry the result of forfeiture of majesty and banishment with his 
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wholed4amily, that acts of oppression to the subjeet Were td 
. entail-not only deprivation of majesty and condemnation of thé 
dynasty, but also infliction of the highest punishment ?- And in 
fact to this the Hindu king had agreed by the coponation oath*. 
Yajnavalkrva Was only translating the undertaking of the coronation 
oath. ^ 
$ (.— The Mānava Code itself, evidently on its revision, fully 
contradicted the theory by another theory placed just below the 
divine theory. (TIT. 14-31), whereby it declared that law and 
justice (law's administration, ‘danda’) was created 
by the Creator as His own son. It was that 
which was the real king and not the king himself, that it was 
empowered to destroy the king if he behaved illegally and arbitrarily, 
if he was not true to the coronation oath'; that the king must 
follow the opinion of the ministers and act in accordance with the 
Sastvas. The coronation oath, as we know from other sources, also 
imposed the condition to foMow the law strictly, to maintain it and 
to regard the country as god. Yajhavalkya canonised this latter : 
principle which was the ancient principle of constitution. ! ; 


$ 8. The Code of Sumati had to support a usurper & 
revolutionary dynasty. To preach that ‘he was 


Theory of Danda 
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not to be treated lightly, or insulted’ (M. VIL 5) he had to invent a 
a divine theory. The author of the Code of 

Explanation of the fanu went as every Hindu lawyer did when he 
divine theory wanted to re-examine the legal - position of the 
king, to the ritual of, coronation, the very basis, of Hindu 
kingship. "He by a little distortion converted the gods mvok- 
ed to help the new king in his new situation into manufacturers 
of a new divinity—the king. Both jurists and political scientists 


rejected this trick, as it was against the sacred 8 r ut i itself which 
most emphatically declared the king to bea mere human being 
entering into an office on contract.’ 
$9. Yajnavalkya goes a step further and limits the prerogative 
A EE of the king even in a conquered. country. He 
Kings Rigat on says that conquest gives exactly the same~right 
to, and imposes the same duties on, the king with 
regard to the new subjects as the king has got in his own country. The 
conqueror could not even introduce pew laws there. The new 
subjects have to be ruled in the same way as the subjects of his 
own country. This had been already the view of the Mimamsa& 
schooland the view was deduced from the legal position of the 
king. Sabara commenting on a Sutra of Jaiméirni points 
out that the king's right is only magisterial. He acquires no right 
of property in the kingdom except in the personal: effects of the 
ex-king. The conqueror acquires right of property only in the 
latter and succeeds ‘merely to the right and duty of ruling? 
Yajiavalkya ,canonises this constitutional 
theory as law andasan ete | part of Hindu 
Dharma Code, 


1 Hindu Polity, Pt. II. pp. 14-41. 
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s 1 0. Su mati introduces a provision on the principle known 
in European politics as the doctrine of 
‘Legitimacy’ in p i-is | 

olitics. legitimacy. The old dynasty ina con- 

quered country must be restored. Some member 

of the ruling, family is to be placed on the throne But in doing 

so "the wishes of the whole people i ig to be ascertained by the brief 

procedure” as to the selection, and the very member selected by the 

people is to be put on the throne.’ The Hindu constitution of 

monarchy enjomed that a new succession had to be approved or 

rather decided upon by the people through two Assemblies the 
Paura and Jinapada. 

Sumati requires the conqueror to conform to that law of consti- 
tution. Medhatithi says that by the people here "the Paura etc. 
are meant" (Sharfrerafenra:). The commentatorRimachandra 
explains the expression ‘brief method’  (samasena) as ‘through 
assemlily" (samudàyena). Before that a general amnesty (abhaya 
proclamation of No-Fear’) was to be issued (VII. 201), which was 
addressed according to Medhatithi to the Paura, the Janapada, and 
the army? That this law was followed and acted upon in practice 
is seenerom the record (copper plate) left by Dharma-Pala 
who on comquering Mahodaya or Kanyakubja accepted the opinion 
of the EldersofPanchaüla(the whole country) and pius 
a prince of the old dynasty on the throne of Panchala. 

$ 11. This law of reinstallation of the old dynasty is not found 
repeated m Yajnavalkya probably due to the then non- 
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Hindu (Kushan) imperial rule, but that it became the established 
law of the Hindus is proved by the history of the conquest of 
Samudragepta and other references. The Vishmgu 
Smriti! had already adopted the same law (II. 47-48) with 
the exception that the old dynasty should be abolished only "when it 
is of low descent (49), evidently referring to the Sudra dynasties of 
the past. Yajnavalkya seems to have been too much either under 
the influence of the Kautiliya Arthasastra, or the facts of his own 
time—the Kushan rule— made him ignore the^Maànava code on 
the- point He talks of a conquered country as if it woufd be 
incorporated into the conquering country, as a matter of eourse. 
Yajnavalkya, of course, follows Sumati when he enjoins that the 
laws of the conquered country are not to be interfered with.” 


$12. Both Manu and Yàajnavalkya condemn fatalism 

in politics? The Buddhist theory of 

Fatalism in polities K a rm a’ had taken a hold on the philosophic 
mind of the nation ; it had been sown broad- 

cast by the Buddha and his contemporaries. Earlier politicians 
had only to fight against astrology. -For instance, Kautilya, in whose 
days the theory of Karma had not yet become univérsal, says 
that "it is politics which fights politics ; what woulü. the stars do 
in matter of politics ? A fool who believes in them is rejected by 


' Fishnu, HI. 47-49 : 
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politics” fp. 349)! But the evil effect of the star caleulatión was 
limited. It concerned with the beginnings of- an undertaking. 
But the Kitaan of the iron theory of Karma (pasť doings producing 
the present) was ubiquitous and ever-present. If applied to politics 
it would paralyze the state in foreign relations. Evidently the 
Buddhist rule did introduce it into pelitics. Sumati declares the 
ordering of fate’ to be achintya, to be ignored as it is in man that 
action is vested? Kautilya says that an enemy-country which 
is a believer in Fe is a source of strength ( &N8 ‘asset’, ) to the 
conqueror * ; it is a fit country to be invaded and conquered. Yājña- 
valkya probably finding fatalism badly established puts it somewhat 
mildly that Fate cannot be realized without the human architect . 
(I, 350-351)*. Fatalism had become too securely established to be 
condemned downright. 

$ 13. The position of the Brahmin in this part of our Codes 


calls for' special notice. The Brahmin in the Manava is 
called 


1l. I$ a, in the sense of the ruler of the whole 
‘world’, IX. 245 ; 

e 2. I$vara which in the Sunga period 
Sovereignty® means ‘ruler’ as in the Mahabhashya, ‘for the 

protection of the treasure of Dharma’ (I. 99) ; 

3. “Adhipati of the whole" (VIII. 37); 
! Kautilya, p. 349: EXE 
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and is described : 4. “Whatever exists in the 
world is the property of the Brahmin ; ou- 
account of the excellence of his origin - the 
Brahmin is indeed entitled to it." (I. 100) 


Passage no. (3) refers to-treasure-trove, and on proper construct- 
tion only means that he himself is the under-surface protector of the 
whole treasure-trove which had been buried by his  fore-fathers 
(parvopanihita)*. Asa learned Brahmin was free from 
the tax of protection and as he is the discoverer (fagteg STAT ZET ) 
of the treasure to which he is entitled as heir, he is to 
be deemed as the protector and is not to pay any tax-share 
to the king as others had to do (VIII. 33) [see above]. 
The king is called, two verses below, (VIII. 39) the “adhipati 
of land" ‘one who is the protector of the  sub-soil.’ 
But the Brahmin is not called so. Passage no. (1) refers 
to a moral ruler. But the passage of Book I (No. 2) "claims 
the Brahmin to be both the moral ruler and the 
political ruler. The term is technical, a political term of 
the time, meaning a political ruler. The verse with the next one 
(101) probably ended the first book in the original edition, as the 
succeeding portion after v. 101 begins suddenly to attribute the work 
to Manu, praises the complete book and gives a table of contents". 
No mention of Manu's authorship is found after that except in the 
closing portion of the work (XIL 107-126), which is no-part of the 
book by context. Verse 101, B.K 1, carries the claim of 
rulersh£p further :— 

"The Brahmin eats but his own food, wears büt his own— 
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apparel, bestows but his own in alms, other men subsist through 
the benevolence of the Brahmin. ™ 

Here is a claim of sovereignty, "which was true 
in the Suaiga_ times for the first time in history.. Y à ] üa- 
valkya naturally does not adopt any portion of this claim of 
Brahmin sovereignty. " 

As to paying taxes, a Vedic priest was free from paying 
dues, e. g at ferry, This was an ancient claim. The Vedic priest 
was supposed to pay taxes in the shape of religious service. This 
exception was sought to be extended in case of treasure troves. 
The old theory had been that the king took a treasure-trove as it 
belonged to none, and the king was the heir of one who had no 
heirs. In the Mànava an entirely new theory was introduced that 
the king takes a treasure-trove as his wages for 
protecting the land. The old law had been that 
the king paid; to the discoverer, and was 
not to take any thing at all when the heir was found. Under the 
new theory, the king was allowed a tax of protection in each case, 
whether owner was found or not His tax varied from § to 4 
1 where no heir was forthcoming. He was to give the other half 
to the Brahmins. The Brahmin here was taking the place of the 
Buddhist monk who had been given everything under thé later 
Mauryas. The law-books only claim that a Vedic priest should 
not be taxed and this was claimed in the Braihmagnas, 
the reason given being, as Vasishtha says, that the priest 
allows one-sixth of his spiritual deeds to the king’. Even this seems 


Brahmin and 
taxataon. 


~o have beon disputed, as the Mánava ArthaS&stra 
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S 14. It is to be noted that Sumati does not anywhere 
postulate that sovereignty included ownership in fand. 
The only passaze which has been taken to indicate that aAA a:) 
: expressly refers to ‘protection’ and not 
ownership. Bühler and others have given it 
the value of ‘lordship’ in utter disregard of 
the express text and the commentators’ exposition. A correct 
appreciation of the Hindu theory of taxation woul@ leave no room 
for doubt as to the impossibility of a theory of sovereigh’s 
proprietary right in land. The king gets a sixth and other shares of 
commodities not as ‘royalty’, not because it grows out of the land in 
the kingdom, but because it is produced under the protection 
offered by him. Manufactures, and commodities brought from outside 
also give "shares"! just like the land-produce. After fixing the 
shares,“ and after saying that the king being too busy,e should 
place publie affairs in the hands of the Prime Minister (141), Sumati 
proceeds to lay down : “In this way he shall arrange all the affairs 
of government, (taxation etc.), and his duty shall be ‘to be 
under harness’, and to protect with care the subjects. The 
king is to be taken as dead when the subjects are being 
looted and are complaining while the monarch and his 
servants are helpless. The ruler’s first duty is to protect the 
subjects. As he enjoys the prescribed amount of the fruits of 
produetion (taxes), the king is bound by law (to do his duty). (VII. 
142-144). The Maha-Bharata says that the taxes (‘shares’) are 
‘wages’ of the king for protection . The orthodox theory cited in 


Ownership 
in land" 


Kautilya declared that the original king contracted t6 govern ~ 


and protect on the condition of receiving the prescribed taxes. 
The natural deduction is that the man appointed to protect 
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internally and externally cannot claim any right of ownership in 
the objects placed under his guard and trust. — e 

. This contractual theory was so strong that it affected the law 
of theft in a curious way. If one party—the,king—to the contract 
took taxes as wages of protection, tbe other party—the *subject— 
should elaim and obtain compensation when he lost property on 
account of theft in the kingdom. On this reasoning which is known 
to the Artha-Sastra? we actually find a law stated in Manu? and 
Yajüiavalkya, * and carried on to later codes e.g. Narada, Katyayana 
etc, that the King must give compensation to the subject when 
theft occurs and the property is not traced. Manu gives it amongst 
the constitutional laws, while Yajüavalkva and Narada place it 
in ‘the municipal law. 

$15. Yajüavalkya omits all directions about military 

matters  Heevidently thinks that they are outside the scope of 
constitutional law. Matters of strategy and tactics were subjects, in 
a general way, of the Arthasastras, yet the Dharma writers always 
asserted their claim to speak on the rights of 
fighters in the field. We have seen this in 
the analysis of Apastamba. Both Yajüavalkya and Sumati deal 
with those rights, and it was necessary to do so, as matters arising 
out of war could come before a court of law or dharma, or a common 
court of law and dharma. 


Laws of War 


$ 16. The origin of these laws which imposed ‘civilized 
warfare’ (dharma-yuddha) was the Dharma 
Sehool The Artha School is not keen to define these laws. 
Sumati enumerates these laws as follows :— e 








' Hindu Polity. Pt. II, pp. 174-83. 
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1. Treacherous weapons shall not be employéd against the 
enemy (VII. 90) : 

Nor barbed arrows, nor poisoned ones, nor points ablaze 
with fire (VII. 90) ; 

3. Nor shall a soldier be killed who has, lost his horse 
* or vehicle ; 


DI 


J. Nor a non-fighter (e. æ. ‘a hermaphrodite’) nor one who 
is coming to surrender, nor one who has fallen ; | 
5. Nor one who has lost his coat-of-mail, nor one who has 

his limb fractured (bhagnath’) ; y 
6. Nor one who is unarmed, nor shall a spectator be 

killed (92) : | 
(. Nora fighter whose weapons have failed him, nor one 

who is in distress, nor one who is badly vada (93) ; 
S. Nor one in fear, nor one who is retreating (91). 

Out of these according to Yajnavalkya, treacherous or deceptive 
weapons were permissible, though looked upon with disfavour in 
his time (I. 324). The other provisions of Sumati have full force 
of law in Yajnavalkya. 

$1. Inthe timeof Sumati the laws of Gamas or 
republics do not form thesubject of his survey. Samati knows 
them only to prohibit Brahmin students going to their country and 
Brahmins from being entertained by them, for 
the simple reason that Sumati’s republican 
neighbours were heterodox and as such he regards them as 
nastika jana’. But he has nothing to do with their laws, In the 
time of Y à j navalk y a the Ganas had been, in the majority, 
conquered, and their laws came under the purview of the royal ~~ 
- courts. Yajnavalkya is not hostile to them. ” 


Republies 





? Yan. I, 360-361. cm | = 
50. 0 sem mát: drafter cape aerate | Cas 
. > eeratafear «em fast — | 
Ibid; II, 187: 2$ WE 
mage Prep nain xc UIa ro 





108 TAGORE LECTURES. 1917 


8 18. A point of difference between the two Codes illustrates the 
attitude of each on practical administration. Gambling, 
especially betting, was anational vice ofe the Hindus from 
the Vedie times.  Apastamba, admitting the 
evil, provided for its roya] control. ^ Kautilya 
made ita state monopoly and derived revenue from it.” Sumati 
condemns it and prohibits it altogether in the kingdom. * It could 
not be allowed on the principle that gambling was a species of 
theft,* "ai open theft, where people are deprived of 
their property openly. Yàj havalkya goes back to the Maurya laws 
and the state monopoly of gambling (II. 199-202). ° He adopts 
the law almost in the same language. 


Gambling 


S 19. Sumati expects the state to be puritanical and of correct 
morals, while Yajnavalkya expects the king to be more practical, 
to reduce the vice by administrative methods rather than by a 

co, moral crusade. The difference is due to the 
Sumati s political ^ i = : 
puritanism imitated surroundings of Sumati. The Sunga 

Te revolution succeeded the puritan Buddhist 
descendants of Asoka, the knight-errants of morality. The 
Mauryas stopped samaja or what Sumati calls Samahvaya, 
fighting together’ between living beings—between animals, or 


between animals and men. This was gladiatoring and similar 


duels’ between animals, which were a feature of national amusement 
at the time of Megasthenes. Asoka stopped it, and allowed 
only ekatya samajas "^ or shows of ‘single’ performances. Sumati 
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on account of the betting which accompanied it, counted it as 
gambling, and not only stopped that but also gambling otherwise. 
The Code of the Sunga vied with the Buddhist 
rule of the Mauryas in puritanism. It denounced 
royal hunting allowed by all political writers, drinking, 
dancing and music with the severity of the Buddhist. ' It allowed 
extravagant liberality like the Mauryas, with the difference that it 
substituted Brahmin for Bhikkhu and would give all and every 
thing to the new political parasite to make him grow fat on the state 
as the monks had done in the ancien regime. Sunga purita- 
nism emphatically differed only when there arose the question of 
sacrifice and meat-eating. There it declared that it 
was Vedicand sacred; it must be done. Even ordinary 
meat-eating it justified on the ground of natural tendency, rendering 
at the same time tribute to the Religion of Mercy by the admission 
that to desist from it was meritorious.’ ; 
§ 20. Without taking into consideration the great social 
revolution already wrought in the previous régime, it is not 
possible to appreciate the eccentricities and peculiarities of the laws 
of Sumati. Sumati was not only a lawyer and law-giver, but also 
an advocate and preacher of the anti-Buddhist Brahmin revolution. 
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LECTURE VI 
THE LAW COURT AND PLEADINGS 


Court House—Sabha—King’s Penal Aythority—Caste 
Courts in Districts— King's, Cases—Pleading— * 
Counter Ca:es 


wm 


1. We are in possession of some information about the Court 
^ - . - 
Eu o House. The information, though scanty, 1s 1m- 
portant. It relates to the court building at the 
capital. It was called the Dharma-Sthiyam under the Mauryas 
and probably also earlier. It was generally located near the great 
building called the Maha-Matriyam or the Chancellary, the 
Downing Street of those days. The office of the Ministry and the 
Imperial High Court stood in independent blocks. Near the High 
Court Bifildings was a Hall fitted with necessary accessories for 
the convenience of the Judges and the Jurymen, e.g. a bath-house 
etc., and there stood also the deity” The building of importance was 
the Hall A Hall (Sala) signified that it was a public place. 
Evidently ít is this Sala which is called Sabha by Sumati and 
others? Sabha and Sala as buildings are identical in earlier 
literature. Apastamba defines Sabh@ as a house 'which.can be 
seen through from one side to the other’—from outside and inside 
a $2. A principle laid down with emphasis was that no case 
should be heard in camera. The character of the Hall of 
Justice is*based on the same principle of publicity. 
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$3. The Court Building, according to Brihaspati, was at thé central 
place in the capital. It had its independent water supply, as in 
the Maurya Civil Buildings (AS. p.58). It was decorated with 
plants and trees ; it bore its ar m s (/akshananz). Internally it was 
decorated «ith gar | ands That the Sabha-hall really was so 
beautiful is proved by gu we representations of the Second 
century B.C. on Sanchi and Bharhut reliefs. It was adorned 
with statues and pictures, a description which tallies 
with the description of the royal hall in Jataka VI. It had further, 
according to Brihaspati, images of gods, a detail which is 
implied also by the Arthasastra.^ Fire was placed there both 
according to Apastamba‘ and Brihaspati? It was supposed to be 
an entity like a Hindu house with its deity and its sacred fire. ° The 
constant Fire meant constant life, never for a moment deserted. If had 
a throne according to Brihaspati, as in theory the king pois 
over the court. There was a curious symbolism : 'Seed-gems* were 
placed before the Court.‘ It seems to me that this refers to ordeals. 
According to other passages,* the law-books (Dharmasastrani) 
formed part of the equipment. This must have been true of the time 
of Sumati, for he fully emphasises the value of ‘reading’? his Code.’ 


! Brilaspati, IL. 18-19 (quoted in VM. p. 10.) 


* See foot-note 1. 
3 Foot-note 2, p. 110 ante. 


* Ap. 11. 10, 25, 6.  WATATSRAT WAA: KT: | 


5 Brih M, 19. Supra. p 
* Cf pell. 10, 257 7-" Bhatt a fran em qe | 
: asieanfeaar See ores quoted aboye. z "- 
s Brihaspati. L 17. A 4 is 
es - e 
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Codes were a feature of the time, and Sumati refers to conflict 
between Smritis. Several manuscripts must have been ready at hand. 
Vasishtha like the Jatakas refers to precedents, and acknowledges 
their authority- Under these circumstances the Dharmagastras 
which were a feature of the court in later times presumably were 
placed in the Court Hall in the time of Sumati. According to 
Brihaspati the Sabha faced east, while according to Apastamba a 
Sala (in general}ran from north to south and faced south.’ 

$4. The Courtsatin the forenoon‘ and rose before the last division 
(the Sth) commenced, altogether for about 45 hours. This again was 
evidently an ancient practice. Four days in the month the Court 
remained closed—the 14th and the 15th of the dark fortnight, the 
full moon day, and the following Sth of the month.” If the 14th and 
Sth refer to both fortnights, the holidays would be 6 in every 30 
days, which could not be considered excessive. The seats were 
arranged in this way :— 


3 


The Bench Clerk 





The King | I The clerk who calculated 
x E ES the amount of the 
x nae m decree 
the Chief Justice Il | (Ganaka) 


The Sabhyas 


85. The constitutional positition of the Sabh y as who are called 
— assessors by Bühler and others, should be ascertained. The number 


! Manu, XI. 126 paai are waste sea fea: | 
2 Vasishtha, XIX. 10, : 
' Brih. IL. 18 aR segreta wem Ap, Il. 10, 25, 5. qaga 
s era ANNI ete. Cor deg | 
3  Kütyayana in Mayikha, D» et 
*  Katyayana, ibid. - roc sie 
* Samvarta, quoted *a Maya, p. » 
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of the Sabhyas, te., those who formed the Sabha, was always 
„uneven, 7 or 5 or 3. Seven was the maximum 
and three the minimum. As Mitra-Misra 
correctly explains, it was for the purpose of obtaining a majority “in 
the event pf a difference of opinion that the uneven number was insisted 
upon.” According to the Manava (VIIL 10) number three was the 
favourite.” It was so under Chandragupta,as Kautilya’s code 
of administration directs that /hreedharmasthas should 
preside along with ro y al officers.’ Were these Sabhyas mere 
ornamental advisors, or had their opinion, ascertained by 
"the method of majority," any binding force? Brihaspati 
is clear. Whether the King sat or his representative—the 
Chief Justice (or in other courts, a ‘minister’ as 
Kautilya, Yajnavalkya, and others call the Government ser*ant, 
that is, the judge’), he had to “abide by the opinion. af the 
Sabhyas”.” This is again confirmed by the defined authority ‘of the 
Sabhyas,the Royal Judgé andthe King: 
“The President(ChiefJustice or Judge) is the mouth-piece 
Royal Judges and ( Speaker’) ; the King executes punishment ; the 
King’s Penal Authority Sabh yas are the examiners of the case.’ The 
etymological explanation given of the word Pradvivaka 
(Chief Justice) is ‘one who is the foremost in speaking,’ which, 
as the Hindu lawyers say, relates to his jurisdiction to examine and 
cross-examine witnesses, etc. The people who decid ed the case were 
the Sabb y £s. Hence- when there is miscarriage of justice, the codes 


Sabha 


blame the Sathyas and not the royal judge.” Bühler in agreement 
ana m Drrrztext eei a Ui ii emer: 
! See Hindu Polity, pt. L 110, n. 2 NACE 


> VAL 35. faeta: ameissa 4 erat gers areqay deag 
qaiseqfaas qaat eri 


! gena fafaga: i : 
Pio I RA ei e de 
* Brih; 1. 24 Wolly). E | e 
x; panty in VM., p E * 
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i Sec VM; p. 32 ie do 
* Yajn. Hl. 4 : Manu, VAI. 14. * eA DEL E E 
- 15 - | d e E 5s 

x E X | 
i y 4 ni 





114 TAGORE LECTURES, 1917 


with the spirit of the term, renders it as ‘J udges. The Sabhyas 
were the real Judges. The Sabhyas were not servants of the Crown. 
It is clear from various references where the Sabhyas are opposed 
to the ‘king’s servant! They very much resemble the present 
Jury ; in spirit both are the same. Yet boih had different origin 
and history. The English Jury first came in as witnesses of the 
neighbourhood. But the Sabh@ was a remnant of the national 
assembly of the Vedic times. The Sabhyas represented the con- 
stitutional sovereign authority of the Nation, and at the same time 
they were distinguished men. In the law-codes the qualification of 
being ‘knowers of law’ is coupled with the distinction of honesty and 
birth. The Sabh@ and the English Jury are essentially different 
in genesis, though they both arrive at the same Judicial goal and 
perferm there the same function. 
$6. Under the Maurvas the Court consisted of three Dharmasthas" 
ES and three ministers, one of them was undoubted- 
ly the p-esident who did all the questioning. 
The jury was thus of three, or of five 1f the ministers! votes were 
also cour ied. In the time of the Buddha the judges of the Supreme 
Court of Sravasti were called ‘the Great Ministers.’ Both Sumati? 
and Yajüavalkya' enjoin that the royal judge should be only one 
and that he should be a Brahmin. No such caste rule existed under 
the Mauryas, who appointed ministers on merits ; nor is such a caste 
rule found in Apastamba (II. 11.295). Atthe same time, the 
prayaschitta cases went to the Purohita® Now as Sumati amal- 
gamated Dharma and Vyavahara into one, the insijtence on the 


Caste 


. condition „that the royal judge should be a Brahmin by caste was 


probably not without historical justification. But when Sumati 








i (T3 EI: GEA: ME ausia ; 
asagar eius vast (Brih., etc., cited in Digests.) 
^ Manu. VIII, uses the word Dharmastha. 
r. = Manu, VIH [e.g.. 57), 9. fagrearafaz rd Arana TRTA | : 
4 Jun. I. 3. feret arama: | EN 
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requires "the jurymen also to be Brahmins, he goes too far 
( VIII. 1,11). Yajnavalkya did not accept it (IL 2,3). Authors of the 
other Codes allowed. juryinen to be of all castes except Stdra. This 
exception they make in view of Sumati's animated prohibition.’ 
Sumati uses the words Vrishalaand Sudra esdenotingthe same thing. 
Vrishala according to the Maha-Bharata and the Artha-sastra meant 
a Buddhist. The corresponding provision in Brihaspati in place 
of Sudra gives atheists? Sumati implies it by qualifying Südras as 
‘atheists’ (VIII. 22). The whole attack is on the ^iater Mauryan 
system. Buddhism declined to recognise caste distinction. The 
Buddhist rule of the descendants of Asoka opened the jury to learned 
Sudras and Buddhists. Sumati points out the divine punishment— 
famines and disease—if the country be Sadra-bhiyishtha, having 
a majority of Südras, atheists and non-twice-borns, i.e., in a jury 
Sudras by religion and Sndras by birth preponderating? In 
Maurya times there had been prolonged famines. To e Sudra 
juror, Sumati will prefer an unlettered Brahmin (VIII. 20). ` 


There were cases where a special jury was summoned, e.g. 
cases of theatricals who were regarded as Śuūdras. SUM cases 
were decided by a jury recruited from the very class of men having 
technical knowledge (Gautama, XI. 21-22).' ^ 

$ 7. Sumati says that petitions should be entertained in order of 
caste’ But Yajfüavalkya and earlier writers have not got this rule. 
According to Brihaspati^ (Maytkha, 3-4), who closely follows the 

A 
! Manu, VII. 16, 20-23. 
See Brih. quoted by Apararka on Y7jn., II. 2. 
Manu. VOI. 22. age agafast fanaa aa.. P 
Medh. comments: yaqa Wqufaver fafa a 


agamn gaT aa A gona ues 
fafa, ete. 


+ 


Cf. Suk*anitiz IV.«5, 18-23. 
Mama VIII. 24. vinh conti em erigi G 
^ See quotation in Maytkhe, pp. 3-4. E 
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Mānava, this rule means that when both parties appear in acriminal 
matter With counter-cases, the caste or marks of injury should 
decide ‘precedence. 

$ 8. In every town under the Mauryas there wasthe Dharmathiya 
Court on the,same model—a bench of five gnd one president, and 
there were such courts on the frontiegs which were apart from the 
town and district areas. These courts were 
the common-law courts. They decided all the 
cases as coming under 17 or 18 Heads of the Vyavahara law. The 
division had been originally made by the Arthasastra codifiers. 
The heads were 17 according to Kautilya : 


Courts in Mofussil 


1. Concerning Marriage and its 8. Concerning Companies 


rights 9. . Sales and Purchases 
2 „ Inheritance 10. . Gift and its Resumption 
=f a Lands and Houses 11. . Res nullius 
4 . Non-performance q$ 12. , Ownership 
Samayas and Agree- — 13. , Sāhasa 
^ments 14. . Assault 
5 . Debts IS . Defamation 
6. . Deposits "86. . Gambling and Betting 
7 . slaves and Labour 17. . Miscellaneous Matters 


Sumati adopted the classification (VOI. 4-7) and added 
Adultery to it. Adultery was dealt with in Mauryan times by 
the Courts of Kantaka-Sodhana. This court was presided over 
by royal officers only, three ministers. They *were Criminal 
Courts... They dealt with offences which did not come under the 
lí classes, those which were offences acgprding to statutes or 
regulations of the king, (e.g., rules ofroad), or which had then come 
from the Dharma jurisdiction into the king's jurisdiction. Adultery 





was one of the latter class ; and so was theft. Sumati alsq has ——— 
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the Kaptaka Courts ' and has them presided -over by ‘ministers’ * 
(LX. 234). All offences under their jurisdiction are placed separately 
as in Kautilya. The latter portion of Chapter IX of the .Manava 
Code is devoted to them. Yajnavalkya also makes a division of offences 
m the manner of the ArthaSastra division with reference to 
Dharmagthiya offences and Kantaka-Sodhana (‘Thorn-treating’ Court) 
offences. Thus after Sahasa he again takes up Guilds, then Adultery, 
and finally Bribery, ete. (II. 259-307). All thesecame according 
to the Arthasastra under the *Kaptaka-euring or Magisterial 
Courts. 
Under the Mauryas the Magisterial Courts had great powers. 
They adjudged eases including those of theft, bribery, adultery, 
abduction and treason amongst serious offences, and offences 
against rules of road and other administrative. laws. They 
inflicted capital punishment, tortures, imprisonments, fines, in fact 
they could give all classes of sentences. And this they did without 
a jury. > 


$ 9. Sumati amalgamated the two jurisdictions and transferred 
all serious offences to the Court of Jurors. Only minor offences, €-g4 
those about rules of road etc., were left to Magistrates, and th-se common- 
law petty offences which the Courtof Jurorstried sitting as acourt of 
miscellaneous offences, were transferred to them. This is clear from 
the treatment of offences in the Manava and Yajnavalkya. The 
magisterial courts were left alsoto execute punishments. That this 
amalgamation continued is evidenced by Brihaspati who declares the — - 
Sabhyas tofe Judges and the King as executing punishments. * 
'Brihaspati calls the High Court (the Court of the Chief Justice) 
the Court of the Royal Signet Seal, and the court presided over by— 
è T ER 


- sa 





! Manu, IX. 252-253: 





et femen 
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the King, ‘Sastrita Court! or the Ruler’s Court.' Mofussid Courts 
went on circuit according to the same authority". 

$ 10. Great dignity and formality attached to the Bench. The 
dress and demeanour of the King (Manu VIII. 1,2), and a fortiori 

Diit and of the Judge, was to be dignified, not ostentatious. 

Impartiality The King taking his seat uncovered bis right 
hand (VII. 2) as on all ceremonial occasions. The President 
(VIE 10) remained standing in certain cases, while in others he 
was seated. The-Judge had to maintain a pleasant presence even 
before the worst criminal. He must have a smile on his face 
before he spoke. * This is a lesson which judges in all ages ought to 
take to heart. The Judge was required never to lose patience and 
never toshow temper. 

Those persons were selected as Sabhyas who were equally 
impartial to friend and foe *. Dharma depended on them ; 
if the Sabhyas remained neutral or did not utter what 
was l^ wful, they would be shot down by injustice. ^ There 
wasno one who could be held above the law, even the king's 
relatives— his brother, his son, his teacher, his father-in-law 
or uncle; everybody, was liable to trial before the Court’ 


Ls 


! Brithaspati, I. 2 (Jolly) ; see quotation in Smritichandrika, V yavaharakanda, 


p. 41. 
qfafeersufavar zrfzar urrferar enr i 
agfa enar oie EDuTEu Sem: 1 
? ]bid. l. 3 Wolly). See quotation, ibid. 
mà aa aratsufatear i 


HfaeTssmTWTHDET Usage p faan ou 
3 Vishnu, II, 63-64. Farah earl aeteata a waar 
V Yun. IL 2. aa aag: rat fedt faa = p err: | 
s Manu, VII 12-13: 
wt fageqatat eat aatafrea | 
qeqearea a seatea Rae quran: og 
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das such a settled principle of Hindu law that even Kautilya, 
creat advocate of royalty, lays down without any controversy or 
hesitation that the Court could punish even the king ,as he 
could punish the subject  (prakriti). This was mandatory 
even on the Criminal Judge (Pradesht@) who was a servant of 
the Crown. Recorded cases show that impartial justice of this 
standard was in fact administered (Lect. XIII). 


S11. A very salutary rule existed to keep under check 
irresponsible propensity of the Judges. Where negligence of.the 
Judge in giving decision was found by the Kingin appeal, the learned 
Judge was fined up to 1000 (gold or silver pieces according to 
offence). This was a sort of compensation to the poor litigant who 
had to suffer for the foolishness of the Judge. Yajnavalkya, 
however, makes the Jury liable only in case of perversity through 
fear, partiality or avarice : there they are separately fined double 
the amount of the value of the suit. Sumati in that case ' deprived 
the Jurors and the Judge of their whol? property.' Kautilya" imposed 
afine of eight times the value ; and if dishonestly a man was 
corporeally punished, the same punishment was impos-l on the 

! AS. ch. 87. p. 226 : 
wana ger quum | 
Usa WIRT a sega eaa: N 
* Manu, 1X. 234, marat: atefaarat at aa pA: SETZT | 
aa cat agfa: gata A AAA GUSA d 


See also the comments of Narayana and Raghavananda 
Cf. also IX, 231. 


> Yam HL 4. — ammürerzuraria eqertarigerfea: i 
aoa: vue Ta area faargrefaaat AA 1 
t Manu, IX. 231; Vishnu, V. 180 ; Brih, XXII. 10, 
s` AŚ, ch. 86. p. 223. were; TET aT PUATA fafa referrent «ud giu | 
(0 Ermrfafesegui ac mnia fafa, after ae AA 
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Courts 

Jurors or the Magistrate (Pradeshta) or double the commut. 
hne. Ordinary fines were imposed on those Jurors who threateie 
or browbeat, sent out or unjustly silenced a disputant or defamed 
him. The last provision will very much appeal to our own 
times. Fines realised from the King were eiven away in charity, 
according to Kautilya- 

$12. The King (in Council) heard appeals as the highest court 
of appeal". But he had also original jurisdiction, 
according to the Sukra-Niti, in matters of 
contempt committed in his Court' (IV.5). The King himself was 
supposed to be party in cases of treason, forgery of state seals, 
coinage, and other state offences. Ten classes of offences—offences 
against statues, torture of women, bastardy, adultery, women’s 
misconduct, theft, abortion, assault by deed, assault by words,— 
were £lso cases where the King was the complainant... These cases 
were instituted at the instange of the state. They cover almost all 
important criminal offences, - 

S 13, The state took cognizance of civil grievance where the 


King’s Cases 


wronged parties were minors, gods, ascetics, 
and other helpless people’ (AS. p. 200). 
Otherwise without a complainant or plaintiff's own motion no case 
could be entertained.‘ It was illegal if the Government prompted 


1 AS ch.86,p.222. qie fga ger asa, wedaersanafa, afe ar, 
 MdWeH MEE gata) MEMA fara | 

2 Ibid. ch. 90: p. 234. | 

3 Cf. Manu, LX oe. 

4 Sukraniti, IV, 5. 

in IV be BS 

© AS. ch. 77, p. 200: 
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$ "to come to court as suitors. The actions were classed 

srding to the classification of the “Eighteen Titles’. 

$ 14. The preceeding began with certain questions put by the 
Judge to the suitor coming to his court. This initial procedure, we 
do not know from cur early codes, but aecording,to Katyayana 
it was as follows : The suitor, when his turn arrived, stood before 
the court and bowed. The Judge addressed the suitor, in 
these words : 2 

‘What is thy business? What is thy grievance? 
Fear not! Speak out, O Man! , 

—an address in full conformity with the high traditions of 
Hindu Judiciary, and worthy of being followed in any age and 
civilization. 

$ 15. To bring an action and obtain relief, when he proved his 
cause, was the suitor's right (Cf. Manu, VIII. 12-13). Judges” who 
tired the patience of the suitors and who would not take down a 
plaint were liable to punishment.? __ 

$ 16. The Manava does not give” any rules of pleadings. But 
such rules had been fixed. Probably Sumati had no change to offer 
and he allowed the current practice. -*cccording 
to the Arthasastra, these details were necessary 
im a plaint :—(1) the date (of the cause of action) which was 
expressed in “the year (regnal year of the king), the ritu (season), 
the month, the fortnight, the day; (2) the cause of action (karaga) ; 
(3) the statement of the case ; (4) the amount of claim ; (5) the 
fact that the p aintiff and the defendant are capable of sying and 
being sued : (6) their residence, country, town, caste, family name 
and business. ' 2 

The plaint was stated in Court by the is Sra and it was taken 


Pleadings 





T re Aes, meen 


1). p. 70). 





tox safii qma api gee: tere 
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down in the presence of both the parties. The Artha Sag. 
Yajüavalkya' assume both parties present. Katyayana and o. 
supply the information that before pleadings weve taken down, th 
defendant was summoned either by a-writ under seal or through the 
bailiff. Yajnavalkya (IT. 6) says that the plaint should be taken 
down in the presence of the defendant (pratyarthin) 'as the plaintiff 
states’, ‘marked with the year, the month. the fortnight, the day, 
the name, the caste, and the like"  Katyayana says on the same : 
(a) the date—year, month, fortninght, hour—province, district, place, 
caste, person and age (whether of age or not), (b) the case 
(sadhya, that which is sought to be proved), (c) the measure 
(pramana), (d) subject-matter (dravya) in dispute and its number 
(sankhya), (e) one’s own naàma (description), if the property be 
immovable, then the nama of the field, etc, its nature—if 
hereditary, the reign of the king when the property was acquired, 
ete., ave to be given. * 

Then the answer ofthe sefendant was taken down, according 
to Yajnavalkya (II. 1) and others, in the presence of the plaintiff. 
The pla/4tiffs coming to court, according to Yajnavalkya, was 
called th."First Step in the case, the recording of the pleadings, the 
'Second Ste», that of evidence, the Third, and the Judgment was the 
Fourth. For putting in his defence the defendant could take 
adjournments, except in common law criminal cases. This was 
the practice also under the Mauryas. 

1 AŚ., ch. 87, p. 222 aifagfeafamenauiausatfedma | CE. ait. II. 6-7. 

2 Smritichandrika, Vol. III, p. 72, quotes Kātyāyana— ggi aT fafsrrafeza. 
gæi aT amfa | afenaaees | NH: Blea: t~Devanpabhatta. Cf. 
Brih, Golly, IL 33)-aenfaart FA aca gaat | GHHITIZAZVSI HAAT 


Yon, 1L 6. emmarie afa 
See quotation from Katyayana in Apararka’s commentary on Yay. li. 6. 
See Yajn., Il. 5—8 
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§ 17 ‘The defendant may be allowed 3 or 7 nights to prepare 
3 | his defence.’ If he was late he was fined lightly. 
nsu Tu. - Three fortnights’ time was the longest limit.‘ 
$ 18 Kautilya (p. 149), Sumati (VIII. 25-26) and Yajünavalkya 
(II.13-15) also imply that the plaintiff was thoroughly examined, like 
witnesses, and his movements and behaviour marked. But they do 
not deal with the rules of pleadings which we find so vastly 
developed and minutely considered with technical details in Narada, 
Brihaspati and Katyayana. In fact, the modern world has not 
improved upon them. Kautilya only says that the plaint and the 
written statement should be scrutinised? but gives no rules of 
guidance. It seems that these rules grew after Yajnavalkya. It 1s 
noteworthy that Narada contemplates plaints prepared by the 
plaintiff at home (L13-14) which was filed by him in court. When 
that practice was allowed, technical rules would have evo olved and 
could be insisted upon and taken advantage of. ew 
The plaintiff had to depose ir reply to the statement of the 
defendant (or "written statement’) the very day it was put 1n, as, 
says Kautilya, ‘the plaintiff knows the cause and its determination 
is sought by him." ^ This is implied in Yajiavalkya I. 7 : ‘after 
(defendant's reply) the plaintiff shall at once cause to be taken 


down the case which is known to him and its proof.” 
$ 19 Counter-cases were not allowed. Yajnavalkya 
Counter-Cases says : 


! AS. ch. $8, p. 149: j : 
eurem aufer aarafafat wa sA froma 
grum aTi ada faama nai FAT, etc. 

> AŚ, ch 58 p.149 fafaga |: 
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‘Until the plaintiff s case is disposed of, no counter-case shall 
be allowed to be brought against him, nor shall any one else be 
allowed to bring another case against the defendant in reply’. But 
in quarrels (kalaka), assaults, and- sáhasa a counter-case will 
he allowable”! 

This was an ancient law of procedure as Kautilya provides : 

“In eases other than kalaha and sahasa, and in cases amongst 
guilds of mercharts and corporate bodies. the defendant shall bring 


no counter-case. Nor can there be a counter-case against the 
defendant. ™ 


Evidently Sumati does not subscribe to this view. Narada. 
however, adopts it (1. 55) ; so does Brihaspati (Jolly IV. 10). 
In. eonnexion with counter-cases in criminal complaints, it 
seems that there had been a different view before 300 B. C. For, 
“ Avthorities think that in kalaha one who is the first to 
complain wins, as the pain makes him run to Court." 
"But Kautilya says, Not so. Whether the complaint is lodged 


first or list. it is the evidence of witnesses that must be 
depended upon." ? 





! aj. II, 9—10. 
afama aea aq uerfus | 
ghar area ate ashe a7 ui 
gaia were see HTEHM OW | 

| saat: wfeni: eur eerie i 

2 AŚ. ch. 58, p. 149: 
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LECTURE VIT. 
LAW OF EVIDENCE. 


Burden of proof— Contrary Pleadings—Possession— Witnesses 
—their Examination—Witness-box —Cross-examination—Oath 
—Ordeals—not recognised by Kautilya—Ordeals ^n the Manava 
Code—in Yàjüavalkya—in Drama Mrichchhakatika — 
Perjury —Witness-Jury—Costs to witnesses— 
Documentary Evidence. 


$1. Yàjfüavalkys' gives the direction for deter- 
mining the question of the burden „of 
proof. 'As soon as the defendant's reply, 
taken down in his presence, is read out to him, the ‘plaintiff 
must depose as to the pratijiata and „proof in the case. 

Narada says that the pratijiia is the essence of a 
law suit (ame SIEUT afaat WHanar) if he fails in it, the 
plaintiff loses his case, if he goes across it, he reaches his object.? 
Yajüavalkya in similar language had describe? the effect 
of the pratijnata (‘undertaking’) : 

“On proving that, he wins, otherwise he fails.’** 

The pratijna or pratijiata (‘promise’, ‘undertaking’) was the 
issue joined by the plaintiff. The siddhior burden of proof lay 
on the plaintiff on his issue. It is not to be taken that in 
every case he had to ‘undertake’ pratijia. The Manava 
Code (VIII. 60) says that only when the defendant denies the 


Burden of Proof. 


.OYaje. 0,7. aaa sei qirizsefewt | 
qqi;u! «uz aa: fami atA n 
* Nàrada quoted by Apararka on Yaja, IL, 8. 
ang aariat ofa agga | 
faint ea nA aimata wi4g (När. I, 6.) 
* Fajr, Ií;s. mafawt aftara faqttaadtsaiet i 
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claim, the plaintiff had to adduce evidence: “On being asked, 
only when the defendant denies, the claimant shall prove his 
case by at least three witnesses before the kifg and Brahmins.’’! 
In.other words, Yàjüavalkya's procedure refers to the stage when 
the Re pl y tour ‘written statement’) is i what the later codes 
call mithyauttara or Denial. 

.Yajüavalkya contemplates the defence of ‘confes- 
sion and ayoidance. This the later authorities called 
pratyavaskanda. For he says in II. 17: 

_ “When both parties have called witnesses the first party's 
witnesses shall be examined. When the case of the 
first party (according to commentators, ‘the issue’) 
becomes latter, the witnesses of the second party 
depose first. ? 

The import of the latter portion has been missed by Mandlik 
and, others.  Pürvapakshe adhari-bhite, “when the issue of the 
first party becomes latte is explained by Apararka by 
quoting parallel and explicit passages from Narada and 
Katyayana. 

Katyayana says: 

"Thé first party's case attains latter-ness by Karana (a 
special case pleaded in defence). Hence it is said 
that burden of proof is always discharged by the 
case of the first party (7.e., although a defendant 
technically, he becomes plaintiff by his pleading).” 





1 Manu, VIII., 60. TEISTMIAITT mera yafaa | 
arau: atfaftatet aqarmaafast n 
2 Yaja., IL, 17. atfasasa: agg afew: gaatiea: 1° 
qigisi aaa wrarfzw: I 
3 Aparārka on Yaji., IL, 17 (p. 624). 
Kåtyāyana— Sq yiq sA wat aga | 
sa: faa azt Ww giran) il 
Nürada— «mẹ gaqee nfsuesurEd | | | 
| fam 2 afewaa nea: afana: n Eris MES E. 
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Narada 

“By reason of the cause pleaded when the case ot the 
first party attains latterness, the witnesses of the 
defendants are to be examined.” 

This is preceded by : 

"When both parties aege their cases and both call wit- 
nesses, his witnesses will begin whose issue becomes 
first."! 

This would be the case when, for instance, the plea of bar 
by former judgment is taken (pran-nydya). Yajia- 
valkya does not mention these technical pleas but he implies 
them. Here the onus is shifted. And, as another rule of Yājña- 
valkya proves, the plaintiff is entitled to prove his case even 
from the mouth of the defendant’s witnesses: (II. 79 avith 
Apararka) 

“The party whose witnesses (or) whose adversaries’ witnesses 
prove his pratijia to be true, wins, otherwise his 
defeat 18 certain." 

Apararka : 

“One whose witnesses, or one whose vüàdin's i.e, de- 
fendant's (prativadinah) witnesses prove the issue 
to be true, is the victor.’ 


§ 2. The rules show a very developed stage of pleadings. 
The language of Yajnavalkya which is terse like that of the 
sütra-writers, makes their appreciation difficult. His procedure 
law becomes Clear only when we make a comparative study of 
the subject and give value to each of his syllables. Here 
Apararka excelS even the great Vijtüiane$vara and 





1 Ibid. <alfaaedhe sap aay a wu | 
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the acute Mitra-MiSra. Yaàjüavalkya's law of procedure 
is far in advance of Kautilya and Sumati. Yet he does 
not reach the level attained by Narada and Brih aspa ti, 
whom the most technical rules of pleadings of modern Europe 
have not yet surpassed. In our courts at present, for instance, 
it is to be argued and the judge has to-be convinced by the author- 
ity of English cases that plaintiff’s right cannot be affected by 
‘fraud of speech’ in his plaint. But in Narada’s 
time the matter was placed beyond controversy. 
. "One who further abandoning his first case, takes stand on 
another, on account of shifting his ground, is called 
one of ‘H în a’ (‘Inferior’) pleading. In all civil cases 
on account of fraud-in-speech the right is not lost." 
As Nilakantha puts it, the plaintiff may be fined for perjury, 
but his civil right remains intact and relief cannot be denied to 
him.! 
$3. Adverse possession in the eye of the Artha 
Law was a case of abandonment of ownership 
by the real owner. It is treated by Kautilya 
in connection with abandenment and loss of ownership. He 
states that*10 years’ adverse possession to the full knowledge 
of the owner would estop him from claiming chattel, and 
twenty years, land and buildings. The property of the king or a 
minor could not be acquired by prescription. Neither of them 
can be deemed to have abandoned it. At best it is permissive 
possession in case.of the king's property. In case of the minor, 
it is stealth. According to this view, further, no one could 
prescribe against one who had left his property and country 
during a revolution.? 
But Yàjüavalkya has a different standpoint, He 
gives the same law, but regards it as part of the law on 


c 


Contrary pleadings. 


Possession. 





1 Vyavaháramayükha. of Nilakantha, ed. by Mandlik; p. Te € 
3 ArthaSastra, p. 191. 
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evidence.! Itisa matter of proof, a right created by the proce- 
dure of proof, and not a substantive right. He does not 
allew any proof of title where possession has been heredi- 
t'y. The Dharma lawyers of later times gives a reason 
for it. A lost title is presumed in the possessor’ (see Apararka 
and quotations therein) They have a doctrine of sm árta 
smaranakàla, literally, ‘legal memory’ which is limited 
by the man’s memory fixed at twenty or sixty years (three 
generations)? Vishnu gives generations instead of years 
(V. 187). Yàjüavalkya acts on the principle clearly when in 
II. 28 he says that the question of titles being put in issue, the 
owner can recover the property, but not his son or grandson." 
By this doctrine of presuming title in the possessor it was sought 
to reconcile the Artha Law which had been the law of the country, 
with the Dharma doctrine that there could be no prescription in 
case of land.* The Manava_ went back to the Dharma law 
and declared that possession can never mature into title. 'Pos- 
session is no proof. This is the settled law.5 The Dharma 
law regarded misappropriation of land as a sin, and-th eft 
ofland as a great sin. It could not legalise à sin. Adverse 
possession and theft of land were identical in their doctrine of 
mental cure. Where there is intention of misappropriation there 
is theft according to their definition of the sin of theft. They 
were shocked at the Artha-Sastra law of acquiring title by adverse 
possession. As they did not allow adverse possession of land in 
— aj. 1,28 qama qaia afani 
qiu JARAT gaa gafa at ih 


> Ibid. 28. «mg RAI Aa ernwqauqutT i 
" agua gat a yaa qug n 
3 Apararka on Yàjn., IL, 28: 
wdiiefis warfawra va naala amami . gania gaa arafafah ira 1 
ai ahaaa anA sfa Zza mda mI g«samgfmaia m i 

* Gautama, XIL, 39, vzufaeaaafaete: i 
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favour of a private citizen, so they did not allow it in favour of 
the king either ; they could not make an exception to the doctrine. 
The king could not prescribe (Gautama XII., 39) as no one could 
prescribe against the king. A thief in the eye of the Dbarma 
was always a tiustee ; he must return the property and undergo 
penance. How could the king, the general trustee, prescribe 
against a subject? How could he act like a thief? This was 
the reasoning of the Dharma law. Yàjüavalkya solved the 
jmidical difficulty. He transferred the controversy from law 
to procedure, and cut the knot. 


§ 4. The earlier term for witnesses in a civil transac- 
tion was $rotri, ‘hearer.’ Inearly law when 
a man completed a transaction by uttering 
a solemn pronouncement, e.g., in gift, contract ete., the witnesses 
were asked ‘to hear’ that. The eye-witness Sakshin, (‘with 
one’s €yes’) is a later term, and originally probably was a term 
of criminal or sin law. They were not asked or appointed to 
hear a matter. They saw a deed. The term Srotri occurs in 
the Artha-Sastra! where Sakshin is replacing it. It goes out 
of use in the Manava and later Codes. Yet it survives in litera- 
ture longer. Bh asa uses it in its technical sense.’ 


Witnesses. 


Wituesses required in a civil action to prove a case were at 
least three. This had been the law before the Manava 
Code, and this remained the law in subsequent times. As a 
general rule one witness was not sufficient to prove one issue. 
One witness, however, was sufficient where the parties agreed to 
abide by his evidence ; or two, in debts, but never one.? 


The following persons were disqualified to be cited as witnesses, 
according to a) Kautilya, (2) Sumati, and (3) Yājñavalkya 





neg.» Ch. 58, p. 147. 
"3 Bhasa, Pratima, p. 70. 


* Arthaéüsira, Ch. 68, p. 175. wrafgar disqua at aigau: | 
wwrSedt at st wu sfaow Sum d 








RENT OS 
CENTRAL LIBRARY 


LAW OF EVIDENCE 


151 


respectively and treated of by all these authorities under Recovery 
of Debt :— 


(1) (a) Not to be called, (pp. 175-6) 


wife's brothers, 
friends (or partners}, 


l. 

2. 

3. prisoners, 

4. crediors | 

5. debtors f’ 

6. enemies, 

7. ‘Atigadhrita’, 

8. convicts (for perjury’, 

Not to be made witnesses 
9. the king, 
lọ Vedic priest, 
ll. persons maintained by the 
town, 

12. lepers, 
13. outcasts, 
14. chandala, 

15. the blind, the deaf, the dumb 

and egoistic idiot, 
16. females, 
17 government servants, 
(a) Except in transactions of their 
class 


Other exceptions : 
ib) In criminal cases of the classes 


of theft, assault (by deed or 
words), adultery, and rape all 
these could be witnesses except 
Nos. 2, and 6 


in secret transactions, even only 
one person could be a witness, or 
one who has overheard or seen 
by chance, ezcept the king and 
an ascetic, 


(d; The prosecution could call even 


masters against servants, teachers 
and priests against pupils and 
clients, parents against son, and 
others, 


(2) (VIII. 64—72) 


*Artha-Sam bandhins’, 
the same, 
tainted, 


~Artha-Sambandhins’, 


‘Artha-Sambandhins’, 
affiicted with disease, 
the same, 
(2) 
the same 
the same 
theatricals and artizans, 


‘vikalendriya’ 

‘with marks of outcast’ 
‘Antya’ 

Vikalendriya, old, child, 


dependent, one of bad 
fame, ‘Dasyu’, one of 
prohibited occupation, 
one not in fit state of 
mind (66) 
the same 
the same 
(72) 

—‘anubhavin’ 

(69) 
the same (70) 


(3) (II. 70-73) 


the same 


forger 


the sams 


deformed 
the same 


(3) 


'Kitava' 


*Abhié&asta patita’ 
old, child, mad 


the same 


the same (72) and with 
no exception l 


‘pākhaņqdin’ 


The Mānava follows the Kautiliya almost with verbal faithfulness, 
using only in a few cases later terms. Yajfiavalkya cuts down 
the list and includes ascetics and hermits whom the first two 
authorities excuse and exclude. Yàjfiavalkya thinks that they are 
the best,witnesses and that they can be summoned.? The rule 


1 Yàjn.,TI., 68. 
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about one witness by consent is adopted by both.: The Artha- 
Sàstra helps us to explain many disputed terms in the list, and 
it can now be seen that Manu's obscure lznguage has got the 
same divisions as I have shown in the Kautiliya. 

Manu verbatly takes the rule of the Kautili ya about contradic- 
tion in the evidence of witnesses that the majority should be 
believed. Yajfavalkya also adopts it? It is noteworthy 
that Yàajnavalkrza does not except the king from his list. 

§ 5. The rules about secondary evidence in cases 
where documents are lost, or in cases where men are abroad, etc., 
which we find in Narada and later, are not found in the 
codes under review. Narada marks the highest development of 
the law of evidence. The period from about 400 A.C. to 600 A.C. 
seemz to have been the greatest for the blossoming of the Hindu 
legal genius. It was the period of the Gupta Empire. 

§@ Along address to the witnesses to speak the truth 
is given in the Maànava.* Yajiavalkya in 
its place gives two of the verses which Manu 
gives, a*nost in the same language.” Evidently, as Narada im- 
plies,* the exhortation was taken from one of the Puranas, two 
of which we know by name: theBhavishyat is quoted by 
Apastamba (II. 9. 24.6) and the Và yu by the Manava (IX. 42). 
In the address, it is curious that the Ganges and Kuru (Kshetra) 
already appear as places of pilgrimage.’ 

§ 7. The witnesses went inside the square formed by the 
members of the court (Manu VIM. 79). This 
position of the court or some special place 
seems to be alluded to in the Sukra-Niti as the a-raha18 where 


— 


Examining witnesses. 


Witness-box. 
- 


X Manu, VIL, 77; Yajn., II., 72. 
2 Manu, VHL, 13. ; 3 Yaja., IL, 78. 
‘ cine VIII., 80-101. ; 5 Yàjn., IL, 73-75. 
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the witness after going inside the court Stepped in to give 
evidence. The word means 'non-private. It was evidefitiy the 
place marked out tyr the witness as a witness-b o x. 

$ 8 The Judge (President) administered oath to the 
witness, recited the address of truth, and 
cross-examined him. The cross-axamin- 
ation is mentioned as early as Ápastamba.! It was severe, for it 
has been treated as a form of ‘torture’ in the Artha- Sastra.2 Even 
the accused was cross-examined. The Burmese Code of 
Manu gives a curious story of the origin of cross-examination : 
It was accidentally discovered, according to it, in the time of 
Manu. Some boys were playing and one of them by his question- 
ings was seen to.discover tbe truth. | 

$ 9. A change seems to have taken place between the time 
of Kautilya and that of the Manava Code 
in the history of oath. The Brahmin, 
according to Kautilya’s rule, was asked: ‘Tell the tfuth,' 
but no oath was administered.” Another and a common 
formula was directed both to the Kshatriya and the 
Vai$ys, in which reference to their bravery was made ; 
and no oath was repeated by the witness. This shows that the 
V ai śy a was still a fighter and his position was equal to that of 
the Kshatriya. The formula must have been ancient to con- 
template such equality. The Sidra was addressed with super- 
stitious threats and threats of fine. But he too was not made ; 
to swear? In Manus Code the picture is different. The 
Brahmin is nót put on oath and has still the same formula ad- 
dressed to him. But as to the Kshatriya and the Vai$ya and the 
Südra, each is put om an oath specially designed for his caste and 
vocation.‘ The equality of the Vai$ya is gone, and superiority 


Cross-examination. 


Oath. 


1 Āp., IL 5,11, 3. afafaa fafaen zanzen tim zm nufaqddi 
3 Artha-Sastra, Ch. 85, p. 219. MENJAM at 


3 Artha-Saetra, Ch. 6$, p. 176. 
* Manu, VIL, 113-114. 
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of the Brahmin is empbasised. This is an index of a great social 
revolution. The old age with Vedic vestiges sharply changed 
—a dividing line, as it were, was drawn with 2 Sunga revolution 
and the Code of Sumati Manava.. The MZnava does not look 
back to a golden age, it rather condemns some of the old practices. 
But soon after, the Hindu Nation began to look back with longing 
eyes to their golden age, now separated by the Chinese wall of 
a Code of Dharma laws under the sceptre of tbe Brabmin king. 

8 10. The"Artha-Sastra laws never recognised tbe use of 
ordezlin Vyavabàra or the trial at law. It 
was, however, a mode of proof or disproof in 
trials at dharma. It had been so for ages. Apastamba advises the 
king to employ it in dharma trials in doubtful cases.! The Mànava 
is at pains to show why ordeals should be recognised. It cites 
old éases from Vedic literature that ordeals had been gone 
through.? Now as Vyavahàra was made a handmaid of dharma, 
ordead was imposed on the law. True, it was confined to the 
old praya Schitta casts, cases of heinous sins, and was 
limited in employment to cases where no other proof was avail- 
able. Yet it became a recognised institution. Not a line, not 
a word, in controversy or otherwise, is mentioned about the proof 
by ordeal in the Artha Sastra. And all works of the tradition 
of the Artha-Sastra discourage it. Narada® discourages it, and 
the Sukra Niti* points out very limited utility. That the Artha- 
Sastra could not recognise it stands to reason. The Artha-Sastra 
school held that law was a human creation, a creation of society, 
of thinkers, as asserted by the Sukra-Niti in cleatest accents.’ 
Why should they allow gods to come in and interfere with them ? 

Manu, VIII. 109, reads: 


Ordeals. 


“Tf two parties dispute about matters for which no witnesses 55s 


1 Apastamba, IL, 11., 29,6. «€ far Afa fafaa i 
3 Cf. Manu, VIIL, 116. 
«3 Nà:ada, Intro., 30, 41; I., 245-6. 
‘ camer IV, 5. 164 ff. 
s Ibid IV. 5. 4. 
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are available, and it is difficult to ascertain the truth, 
it should be:discovered even by oath.” 
This indicates thétnature and origin of oath. It stood on the 
same foeting as an ordeal, or ordeal was only a form of path 
(‘Sapatha’). Such a thing was not allowed in a trial at Vyavahara. 
As the Manava is introducimg it, he proceeds to give his reason. 
"Both by great sages and gods, oaths have been taken in proof, 
even Vasishthatookanoath before King.Paijavana 
(Sudas).”* This appeal to history is an appeal to the Veda 
itself. In Rigveda, VII. 104, 15, the oath taken by Vasish- 
tha before king Sudàs is recorded. On the accusation of 
Visvamitra, that the former was a malignant spirit 
(Rakshasa), and as such he had destroyed his hundred sons, 
Vasishtha swore: ‘I will fall dead on the spot if I am a 
Ràkshasa.'? 
S 11. Hindu lawyers have unanimously and rightly classed oath 
under Divine Evidence or Ordeal. 
Absence of Ordeal The Manava places oath, to be administered 
AH aie to each witness, together with ordeals (VIII. 
113). He sanctions two ordeals, that 
of water and that of fire. Along with them » third one, 
of swearing by the head of wife and children, is given (VIII. 
114-115). Once again he proceeds to give reasons for this new 
legislation. Vatsa took the ordeal of fire. This is quite 
authoritative, it being related in the Paüchaviméa Brahmana, 
XIV. 6. 6., His descent had been questioned and the took 
the ordeal. Now it should be noted that the Manava Code in 
these passages is introducing, on Vedic texts, ordeals both in civil 
and criminal evidence. The Manava takes up the law of Kautilya 
in its sequential order, step by step, and introduces his new 
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* See Sáyana on Rigveda VIL, 104, 15, and Medhatithi on Manu, VIIL, 110. 
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section on the ordeals at the close of the civil subject as dealt 
with in^Kautilya, closing his own treatment by resuming a 
subject (Debt) already finished. You can feef*the interpolation 
if you make an analysis. The M āna va Andertakes to repro- 
duce the section on pleadings (149) and @n witnesses of the 
Maurya Code of Law. Kautilya’s Code Goes not 
contemplate that the king has to take any part in the judicial 
proceedings. His cede is called the Dharmasthiyam, 
the Book for the Dharmsthiya Courts, and the 
‘Kantaka-Sodhanam’, is Book forthe Kantaka 
Sodhana Courts. But Suma ti, according to the tradi- 
tions of the Dharma School, requires the king to do 
justice, and if he is unable to do it, then his substitutes should 
do it. This he details in the first six verses of Chapter VIII. 
He makes the king in theory the dispenser of justice according 
to the view of the Dharma School. Then he takes up the subject 
of Debt, while Kautilya begins with contracts of debt and other 
contracts, then deals with marriage and family law of property 
and then with Debt. In the latter chapter (64) Kautilya treats 
of the subject of witnesses and proof. Sumati having treated 
of marriage.beyond the province of civil law, deals with Debt 
first, and in doing so he introduces the principles of the Dharma 
which he opposes with that of Vyavahara. The Dharma law 
method of procedure open to a creditor was to realise his debt by 
self-help or by sitting in dharand. This, says Sumati, should be 
ee ene ton uw L 
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method here called ‘procedure at  Artha'' (Artha-Süstra),! is 
described. Verses: 52-60 agree with the Artha-Sastra,*p. 149. 
Then ‘Manu’ goes%n to say, ‘I will fully declare what Kind of ~ 
witnesses in suits *by creditors should be called’.2 Verse 62 
simply says that free men are competent witnesses. Verses 63-77 
are reproduction in younger,language of the S üksh ya Sec- 
tionof Kautilya, with a faithfulness which can only be explained 
as a result of direct borrowing. Kautilya gives after Saksh y à, 
directions about addressing formule to the witnesses. This 
subjectis immediately taken up in verse 79 and the Puranic 
address runs up to 101. Verses 103 and 106 give the exception 
of the Dharma School where untruth is excusable (in cases where 
truth might lead to an unjust capital punishment). Verse 107 
gives the Artha law on adjournment in the very words of 
Kautilya. The next rule (108) is that itin seven daysa 
misfortune happens to the witness, he will be considered to have 
perjured himself. This Dharma superstition of the oath-órdeal 
was substituted for the rule in Kautilya about a revision 
of the judgment if conspiracy and falsehood of witnesses 
be found out in seven nights!* The next rule of Kautilya is 
already reproduced as verse VIII. 72 in Manu, The subject 
proper comes to an end in Kautilya. In the Manava the subject 
cf oaths and ordeals is taken up which we have already 





1 Manu, VilL, 51. 'WEsqsiuuie qma faarfaaq ! 
2 Manu, VOL, 61. Mem “fafa: mim aayy afaa: i 
azma a naa p aiu d: 
3 Kaut., Ch. 58, p. 149: 
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Manu, VIII., 107. farmama urerunfag auisag: i 
 wzw mama wi anaaga waa: 
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seen (109-116). Then the revision law (117) is given, 
and the question of sentence for false deposri Aion, and then the 
D e b t (140) is again resumed. 7 


S 12. Vishnu calls ordeals Samaya, (Samayas 
were resolutions on oath of corporate bodies). Vishnu treats 
them as oaths! (IX). He limits tKeir application to old ordeal- 
cases: treason, which was supposed to be a great sin, 
‘SSihasa’, and denial cf a deposit being the only 
civil case included. The last one was probably regarded as a 
great sin, being on the footing of a bad form of theft. Number 
of ordeals increases to 5 or 6 in Vishnu. They had evidently 
existed, but as Sumati was innovating, he would not include 
the whole lot. Yàjfüiavalkya sanctions five, but only 

Ordeal in Yàjza. in “great accusations’, which Apararka explains 
"cdm as the “Major Sins’, or in case of consent of 
both, paíties, and in the sin of treagon.? 

$ 13. That erdeals became popular is evidenced by the 

Drama Mrichchha- drama Mrichchhakatika. The Mrich- 
Tou irr chhakatika dramatises a revolt at a bad 
administration of law, the faults of which were :— 

(1) refusal to act on Manus exemption to the 
Brahmin from capital punishment, although the 
court recommended it, 

(2) refusal to allow ordeal, and 

(3p acting on circumstantial evidence. 

The lasg had been condemned under the Mauryas. It seems 
that there was a revival cf it in the second or the third century 





1 Cf. Vishnu, IX.,1. SA uuum | 
? Ibid, IX., 2-3. URATI amaraq | fequi TAANIT | 
3 Yajn. IL 95-96. quest faw AM fearate fazed | 
Jn aaa aa Menasha i ; 
au Wr: gaika wein: | E ES 
frente Meare gårds ras 11 ^ 
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A. C. The drama knows the coin Nànaka as current in its time.! 
Its Tikakara (commentator) and a passage in the Kasika? show 
that it was marked, with the legend Nānā which we do find on 
Kushan coins. They were current in the second and the 
third centuries of the Christian era. Buddhism was flourishing 
and was -looked upon with favour in the time of the drama. 
These facts indicate a time before the rise of the Gupta power. 
It is important to notice that the Brahmin was not then exempt 
from capital punishment. And Yàjüavalkya abeut that time does 
not admit the claim. Ordeals were very popular at the time. 
Four out of the five of Yajnavalkya’s ordeals are enumerated 
in the drama.* Evidently people had an easy escape thereby. 


$14. The Dharma school regarded perjury asa heinous 
sin. equal to the drinking of liquor by a 
Brahmin, or the murder of a friend, or blas- 
phemy.* The Artha-Sastra punishment for it was fine up to the 
amount of the value of the suit or banishment in criminal cases.’ 
Yajiiavalkya doubles the fine, and prescribes banishment for a 
perjured Brahmin.* Manu (VIII. 120-123) has heavy fines plus 
banishment for others and only banishment for the Brahmin. 
There is always a higher punishment in the Manava than in the 
Kautiliya. The Dharma advocate Sumati sought to bring about 
a better state of affairs by severer punishments. In spite of 
kindly punishments, as we know on the historical testimony of 
Megasthenes, false evidence, untruth, and theft were practically 
non-existent in the time of Chandragupta. The vices were rare 
and the punishments tended to be milder. 


Perjury. 


1 Mrichchhakatika, Y. 23. ! Kasika, on P. IV., 3. 80. 
2 ‘Trial of Charudatta’ 16 C.W.N. ii. 
| Manu, XL, 57. Amer Azfa atza uud 
asamada fa: quara we |! 
5 Artha-Sàstra, p. 176 ; 209 (IV. 4.) 4 
* Yaja., IL sl. Wwe vw zeman, qas faa | 
pt fanaifgqga zc feast AUTE: & A: I 


4 | äi &* 1 


* pra 





UMS 
CENTRAL LIBRARY 


110 TAGORE LECTURES, 1917 


$ 15. A provision is found both in the Artha-Sastra' and 
Be ae O Ggdes that in  bougdary disputes in 
i villages, witness-jury, the; neighbours, could 
decjde the cause. This was a relic.of af law preserved in an 
advanced society. There was a curious procedure for them which 
Manu (VIII. 256) and Yajnavalkya (JI. 152) give. They put on red 
dresses and chaplets of red flowers and took up earth and placed 
it on their head, and then pronounced their evidence-verdict. 

S 16. The Artha-Sastra shows that witnesses were given 
DUROS ODE. llowances for their journey and diet 

and that the cost was added te the decree; 
the losing party had to bear it finally. Witnesses, who were in 
the neighbourhood, were brought by the parties, but tbose who 
were far off or who would not come, were summoned by the judge 
and were punished for default. They were summoned in the 
name of»the king.' 

$1 1. Kautilya and Sumati are alive to the importance of 

Documentary Evi- documentary evidence. For instance, Kau- 
— tilya says that where,on account of bad writing, 
difficulty arises in proof, witnesses alone are to be depended upon.5 
Here it is smplied that otherwise the document itself could be 
relied upon. The Manava (VIII. 168) says that Manu has de- 
clared all transactions, based on force, as those which have not 
been entered into,e.g., gifts made by force, documents executed by 
force (lekhita). The general term used for documents in the Artha- 
— Gastra i lekha. Technical documents of Government had 
already acquired long established forms. That is proved by 
.3 Cf. Manu, VIIL, 253-258, Y. II. 150-52. 
2 AS. Ch. 58, p. 149. Wf wsWXEfasrwa:i agaa feme «umi 
* Ibid., Ch. 68, p. 177.  Swtsrafagxqne wife: ufaaradq i 
RST SIT WI afaa a ST |! 

Ji Ibid., p. 176. naar Adaa gaa zfefua aaan aA enfants aq | 


* Ibid., Ch. 31, p. 71. The later term patra is used b Mañu i PX ï 
ADR , p y n N9 (Smriti 
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A&oka's inscriptions and the Chapter on Sasanadhikara in the 
Artha Sastra. Legal documents are mentioned even*in the 
Jàtakas. An instrument of gift on a metal plate executed in the 
days of the Buddha (£. 575 B.€.) was seen by Fa-Hien. Asoka 
speaks of permanent documents, and ‘copies’ in 
his inscriptions. It seems that documents must have been in 
vogue at least as early as about 700 or 800 B.C. Yetin sculptures 
and the Pali canon, when a gift of land is described, it is the cere- 
mony (of pouring water) which is represented, and nct executing 
a deed.t Style of legal documents is seen in the inscriptions of 
about 150 B.C., where names of mother and father are given 
in describing kings. Documents, according to Narada, mention- 
ing king should name his mother also. 

' By the time of Yàjüiavalkya, the stage was reached when 
writing was deemed necessary in a transaction of immovable 
property. When the king made a gift of land or granted a 
pension (nibandha), he had to execute a deed (/ekhya Y. I. 317). 
Jt was to be done on cloth or copper-plate, and to be sealed with 
the royal arms, ‘for the information of future kings’ (IL, 318). 
The king’s dynasty, and his own name, had to be mentioned, as 
well as the details of property transferred (II. 319). + The docu- 
ment had to be signed and dated im his own regnal years 
(sva-hasta-kalasampannam, IJ. 320). Dating in regnal years 
is implied by the Artha-Sastra (ch. 27, p. 60, rajavarsham, masah 
desse. iti kdlah). Vishnu (III. 82) repeats the directions of 
Yajfiavalkya (II. 317.320) almost in his very words. We have 
ample examples in actual copper-plates of such royal deeds of 
transfer. Private deeds were essentially on similar lines. 
Marichi lays down that transfer of immovable property and 
partition must be effected by a written instrument.? 

1 Cf. the anonymous text cited ia the Mitakshara, VIII. *hiranyodakadànena ^? 

2 See quotation ig the Viremitrodaya, p. 188: | 

| "mra fama faate ZTA va wg 

fafeamsaq fasadai wil 
19 
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Yajnavalkya ahd, like him, Vishnu, treat lekhya as a special 
kind o$ evidence, with separate rules of progf (Yajn., IL 84-94; 
VL, vi. 23, 25, 26; VIT). A document attested would be proof 
by itself. The onus was on the defendant Zo disprove it. If he 
alléged force or fraud, the plaintiff was putto proof.! 

A document was properly executed when it was attested by 
necessary witnesses (presumably “three, Y. II. 90), and signed 
by the executant (86).  Attestation and the signature of 
the executant had to be in proper form. He should sign 
at.the bottom : “Agreed to what is written above by me, son 
of N., T, N. N.” (860. Witnesses signed: “Here son of 
N., I, N.N., a witness!" (87). The scribe also attested at 
the request of both parties: "'This is written by me N., son of 
N.N." (88). If a document was in the hand-writing of the exe- 
cut&nt, it need not be attested (89). If the document was tom, 
burnt, lost, or inaccessible by being in a foreign country, the 
court could compel a defendant to execute another deed (91). 
If the execution was denied, the plaintiff had to rebut it 
by direct evidence, comparison of hand-writing, and by 
circumstantial evidence and argument (92) Receipt ww 
endorsed in the hand-writing of the debtor on the back 
of the document, or an acquittance taken from the 
creditor (93). When the whole amount was paid off the 
document was torn in two, or an acquittance 
taken (94). It seems that documents executed in the 
time of Yajüavalkya were mostly simple bonds, mortgages 
and usufructuary mortgages (II. 90). The body contained 
.details of parties and date etc., as prescribed for a plaint. It 
seems that when the executant was dead and the claim was 
sought to be proved against his heirs, it was the witnesses to the 





1 Yaj&, IL, 91. faerfa faia qeafafaar um | 
| ayat wa Se aiaa ou 
3 [For a Sanskrit acquittance see JBORS, 1929 p. 63. ]- 
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fact of the transaction who proved the contract, and not the 
document, according to Kautilya. According to Vishnu, it could . 
be proved by comparison of handwriting, the onus being on the 
plaintiff.2 Presumption of gehuineness of ancient documents is 
mentioned in later works. - 

$18. It is extraordinary*that the law of Yājñavalkya about 
the endorsement of the executent and that of witnesses, except the 
detail about the father's name, still survive in the country. We 
all have seen the practice of tearing in the middle a money bond 
when it is paid off. Thisis done by the creditor in the presence 


of the debtor. 





1 AŚ., p. 176. 
2 Vishnu, VII.13, 44W fadi uiu ara) 3:59 8-153 ar 
(aaa da quu zA wea: ngragàq |! e 
a 
e 
L4 
c 
^ 
a 

= | 
> E 
3 i aa 
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CRIMINAL LAW. 


Defamation— Blasphemy— Slander of Assembly— of Country— 
Assault— Assault on Trees and Animals — Constructive 
Assaults— Theít— Early Definition of theft by 
Dharma Lawyers. 


$1. Yájüavalkya paid special attention to the 
reform of the laws of the Code of Manu on the criminal 
side. It was iwi that Sumati Bhiargava’s work 
was most out of date. The country had been accustomed for 
centuries*to the mild punishments! instituted by the policy 
of the early Maurya «rulers, who substituted fines for — 
tortures, amputations and capital sentences. The Buddhist rule 
of theater Mauryas would have still toned down the severity — — 
of criminal law. The Mánava Code, with a ferocious — 
puritanism ‘and a blood-thirsty religious zeal, remained a - 
controversy, rather than the law, on the subject of crimes. — E 
Yiajfiavalkya sat down to remedy this defect, and he succeeded in —— 
= giving a workable code of criminal law. He defines crimes "b 
reference to the older law which had been in force before the Code — — 
of Manava, classified offences and laid down the -old imd 
.. ments in milder forms. He gave a code without any controversy,  - 
: unlike the object and reasons of the so-called Manu on the la 
. . about the Sidra, without citing any opinion, without any a " E 
= rorum —— and even of E him. | ore 
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of Manu. He prescribed uniform laws,removed the weight of social 


depression off the imbs of the nation. Even Brahmins by birth, , 


like A $v a-g h o $h s, revolted from the very claim of superiority 
preached, amarted and legalised by the Manava Code in favour of 
Brahmin birth, and declared it unproven and unprovable, absurd 
and preposterous? What e\svaghosha did as a preacher, 
Yajfavalkya silently did as a legislator, and even so ag an 
orthodox legislator. He was one of those men æf the second 
and third centuries of the Christian era who overhauled and 
rearranged the social system, and saved society from becoming 
a furious ocean of battering interests and views, and, who, rising 
to the occasion, solved the problems and sowed the seed which 
grew and blossomed into the majesty of peace, progress and 
culture of the Gupta period. Legal genius of the race kept „pace 
with other activities and reached the pinnacle of glory in the 
latter period, but in criminal law it found nothing «to add; 
it accepted Yàjnavalkya as final. , 


$2. Let us take some examples. The term which has been 
translated by modern writers on Hinéu Law 
as Defamation’? is Vakparushya* 
which literally means force used through language of assault by 
language. It consists of, as Kautilya* defines: (a) Calumny 
(Apavada, ‘slander’), (b) Contemptuous talk (Kutsana), or (c) 
Intimidation (Abhibhartsana) and [ (6) covers what we call ^ 
to-day sacrilege]. 


'Word-assault.' 


Kautilya treats the Vak-pdrushya offences after Sahasa, with | 


which he begins the law on crimes,? while the Manava and Yajfia- 
valkya* begin the C= with Vak-pdrushya. Kautilya first |. 


provides against calumny, while Sumati neges: — the 
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2 AS., Ch.75, a anaana: vesti A 
* Jbdygh.74. e 


| ll Rire apod 207-278; Taji. II. vani EE 











146 TAGORE LECTURES, 1917 


contemptuous talk towards Brahmins. Yajfavalkya follows 
Kautilya. He says (204): 

* He who by true or untrue or ironical (s&atements) attacks (or 
insults) persons (as) wanting in limb or facultr or as diseased, shall 
be fined 121 paras." (121 was the one-fourth of the lowest, t.e., 
the ‘first’ class of Sahasa fines). s 

Slander may be, according to Kautilya, of (a) the 
person (Sarira), 4b) temperament (prakrw:), (c) learning ($ruta), 
(d) occupation (vritti) or (e) nationality (janapada) of a man. 
Taking first the slander of person, he enjoins : 

i. “Slander of person—such as ‘blind’, ‘khañja (wanting in 
limbs, cripple)—will be fined 3 panas ; if untrue, 6 panas." “ n: 
shall be fined 12 panas ; irony : such es ‘he is of beautiful eyes , 
‘he is-of beautiful teeth’.” 


ii. “In cases of contemptuous talk with respect to leprosy, 
impotency etc., the fine shall be 12 panas." 

$3. Yajüavalk ya has given the two provisions together. 
Kautilya hasa lighter punishment for ‘true slander.’ But 
Yàjüavàlkya regards true or untrue slander equally blame- 
worthy.‘ Likewise, he does not think that irony should be more 
culpable. Punishments here, as elsewhere, js the maximum 
provided, unless expressly denoted to be otherwise ; and in 
 aecordanee with the principle already discussed, the judge 
had the discretion as to the quantum of punishment to be 
inflicted. - : 





1 Manu, Vill 207. 2a sSIUEiWaim zr dag «umi | 
qasai € aT yzg aada at 
2 Yàji., IL 204. samaina «d arg scatet | 
qd aaa izer: taaga N 

* AŠ., Ch. 75, p. 193. ataa | ages gerat adtaaaiza sraaaifefu: sai faqat 
ger fadign? wad queo dafa sfa maaa sfafrerat_« gaa 
eee: Aaaa i: yqa as v | Hm | 

* Yajn., IL 204, supra. ^ M E Gis | | 
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$4. The Māna va has the first law in VIII. 273-274, 


following closely the language of Kautilya, only changig it in 


later terms, e.g., for Janapada he gives Desa and Jati, for 
vritti, he gives karma. Instead of ‘person’ and ‘temperament,’ 
he has ‘personal’ ($ariram). 

“Tf dne talks with arregance about the learning (Sruta), 
country.and birth (nationality), occupation, or about the body- 
matters (of another), untruly, the fine shall bee two hundred. 
“Tf a one-eyed man or a khanja (man of a defective person) and 
others (similar ones) are spoken about in that way (7.e., arrogantly), 
even if truly, the talker (slanderer) shall be fined at least one 
Kàrshápana."! ‘We see that the fine in the first case is raised 
to two hundred, while in the latter it has a tendency to be reduced 
by Sumati. Yajfavalkya rejects these high punishments and goes 
back to the Maurya law as much as possible. All the same he 
does not agree with either Kautilya or Sumati that a true slander 
deserves mitigation of sentence. E 


$5. Kautily2 next deals with K uts 4—contemptuous 
language or abuse in general. “Whether Kutsā be true, untrue, 
or ironical (stuti-nindà), the punishment shall be . 
(a) about 12 panes, provided that it is towards equals, 
(b) double, if it is to one of higher position, and | 
(c) half, if towards men of lower position ; 


e 


"provided further that in case it is towards women, except one’s ~ 


wife, the fine shell be doubled (in each of the above cases); 
"provided further that if abuse is due to mistake, uso 
stupefication etc., the punishment shall be halved."3  - 

1 Manu, VIII. 273-274. : 
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The above provision will apply to the case of “calumny” as 
well, fo® Kautilya treats the two together. It should be noticed 
that Kautilva does not base his law on caste-orders, but uses a 
term which denotes position in lifes Sumatj Manava, versifying, 
puts it in this way : 

"One who refers with moral »eproach (aksharayan) to the 
father, wife, brother, or son of another, and one of 
superior position (gurum), shall be fined a hundred, also 
one who does not give the way to a superior."! 

Thé punishment here (100 panas) refers to an offence from the 
inferior to the superior. and not between equals. It is there a 
degree higher. According to the law of Kautilya, it ought to be 
25 (double of ‘12’, really 121, fractions being evidently left out 
in realising fines in Maurya times). But ‘Manu’ fixes it at 100: 
Yajfavalkya however reduces it to 25: 


‘From one who abuses, ‘I am seducer of your sister, your 
mother,’ shall be realised by the king, a fine of 25, 
. and only half, if the abuse was tc an inferior, and a double 
. amount if to a superior. ? 

-Having laid down the law on A pa v ada aad Ku ts à, Kautilya 
gives explanations on them. One is about the proof of impotency 
by expert evidence and evidence of those having personal know- 
ledge. This is with reference to the plea of true slander. The 

— second explanation is on Apavāda of prakriti (caste or origin). 

$6 Inthe case of Slander of prakrit? (caste or origin) when 
between Brahmin, Kshatriya, Vaigya, Sidra, and tħe lowest, if it 
is by thé latter of the former, the fine shall be three panas and 





: Manu, VII 275 ; atat faat atat wad aaa qaq © 
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upwards in the increasing order; if by the former of the latter 
it shall be two panas and lower in the da order." “Th shall 
be the same also in kutsà (abuse) e.g., ‘a low Brahmin'."1 


§ 7. Yajfiavalkys, as above, following Kautilya both in the 
order of the provisions and the provisions themselves, prescribes : 
In pratilomya-apavadas (slander of caste inversely) punishment 
shall be administered on the Varna (caste) consideration «of 
superiority and inferiority—the fine shall be double and treble of 
25; where apavada (defamation) of varnas is in the reverse 
(ànulomya) order, the punishment shall decrease by half? It 
was impossible to catch the sense of this passage of Yajnavalkya 
without the corresponding passage of the Kautilya, and it is no 
wonder that Vijrane$vara and Mandlik found the passage obscure. 

The fine is high in comparison with Kautilya’s law, but 
very low when we look at that fixed by the Manava: “The 
discerning judge, in the cases of Brahmin and Kshatriya, shall 
impose the punishment of first amercement (250) on a Brahmin, 
when he refers with reproach (adkshdrayan, 275) to one’s caste 
(svajati, 277), and the middle amercement (500) on a Kshatriya 
(so doing) ; on Vaiáya and Sidra slandering one’s caste, it will be 
the same respectively (250 or 500). Here the punishment of the 
cutting off (of the tongue) does not apply (as in abuse hurled 
directly, 270), this being the law? (277). In direct abuse, 
Sumati Bhargava has his own ferocious laws which he treats 
of separately, just in the beginning (267-269 ; 270-272) : 


——————————ÁÓ—— SSS Se 
1 Op. cit, p. 194. WaR  a'Werufagasrpzrerdr matu gia fagdtac: 
aw: yauqne yml o marem qp | 
2 Yaja., IL 207. madenn? fequifaqa cat: | 
qqa aa aaga gaa, il 
3? Manu, VII. 267-277. 
aangaan <a: erat ama 4 
ma aga: gå: afaa aa wem: 
Feamgaltaaa amfa wfa aaa: | 
Wa Wugs zaafa fafaa: » 
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“A Kshatriya deserves a fine of 100 when he has abused 
(talked contemptuously to) a Brahmin, a Vaisya, 150 or 
200 respectively, and a Südra, torture." 


“A Brahmin shall be fined 50 in abusing a Kshatriya ; 25 
in abusing a Vai$ya, 12 in abusing a Siidra.”? 

“Also in offences between equals in caste, 12.” 

"In case of unspeakable abuses, the fine shall be double 
in each case." 

“When the once-born man of Südra and of the mixed, 
Südra-like, castes attacks a twice-born with terrible 
language, his tongue deserves to be cut off, for he is of 
vile influence." 

“Tf he mentions the personal name and caste (in opposition), 
an iron nail, ten inches long, shall be thrust into his 
mouth, red-hot.” 


“If he arrogantly preaches dharma to Brahmins, burning 
oil the king shall have poured in his mouth and ears" 
(272). 

88. Itis evident that the Sidra here is the ‘dharma’-preach- 
ing learned Sidra, i.e., the Buddhist or Buddhist Sidra, and a 
Sidra who claims equality and who mentions the epithet 
‘Brahmin’ itself with contempt. The king is to suppress by 
‘law’ these Südras. He is of ‘vile influence.’ His controversy 
is to be gagged. 

Yajfiavalkya rejects and repeals such laws. It should be 
noticed that no such law exists in Kautilya. His Kutsa law is 
based on social status, not caste. Caste comes in only when 
caste-defamation is the cause. In personal defamation, he makes 
no distinction whatsoever ; Sumati places bis new law quite apart 
and then takes up the E in the gud and language of 
Kautilya. $ 






1 Manu, VIII. 267-277. nod Lc T: ~ 
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The third explanation of Kautilya is “that the same provision 
applies to the laws of slander of learning ; in the cases of occupa- 
tion e.g., of bards, artists, artizans, actors (etc.), and in the cases 
of slander of one's nationality ê.g., ‘he is a Prajjünaka.' (Cf. Gupta 
inscription : Prarjunaka) ‘He is a Gandharian?.1 (Evidently 
these nations who were in the empire were reproached by the 
Magadha people for some custom of theirs). 


$9. Kautilya and Yajfiavalkya lastly take“Intimida- 
tion. For intimidating with language, punishment laid down 
by Kautilya was half the punishment of the commission of the 
injury threatened. "If provocation, intoxication, or ignorance 
is pleaded, 12 panas he shall pay, provided he is incapable of 
carrying out the threat. Where he is capable of doing the 
injury and there is enmity, he shall give security for his 
whole life.’” 


It seems that threats very generally were not idle*in those 
days. r 
The Mānava as a code is not exhaustive and here is an illustra- 
tion. It omits the point of verbal intimidation. Yàjfiavalkya 
remedies it : e 
"Let a fine to the amount of a hundred panas be inflicted 
for language threatening injury to the arm, neck, eyes 
or thigh ; and half of it for the like to the foot, nose, 
ears, hand, etc." 
“Ti this was uttered by an incapable man, he shall be fined 
10 panas. lf he is capable, he shall furnish surety 
for the safety ot the man threatened." 
“If the threat is of a sinful act of the higher kind, the 
offender shall be punished with the first Sāhasa 


~_ 
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punishment (imprisonment or fine), if the threat is of 
a sinful act of the lesser degree, he shall be fined 
with the first amercement."! 

Kautilya finally provides punishments for language of 
contempt towards objects of patriotism and reverence. 
They are : 

(a) 1. One's own country, 

9. One’s own town, or 

3. Nationality or birth, 

4. One'snational assembly. 

(b) 1. Gods, 

2. Monuments of worship.? 

For (1) and (2) of (a) division, the punishment was of the first 
class sahasa (felony) punishment (imprisonment or fine) ; for (3) 
and (4) the middle class sahasa punishment, or (b) the highest 
class-of the felony punishment. 

$10. The Manava again is deficient here, Yàjüavalkya 
is again complete. The latcer includes in this (II. 211) the 
defamation of the king. This must be of a personal 

“ character, for treason is provided for elsewhere (II. 302). 

“Attack of language against a Vedic Brahmin, the king, and 
the gods is an Uttama (highest) sahasa crime ; that 
against (one's) jai? (nationality or caste) and one’s 
own guild (pūga) is the middle sahasa crime, and against 
one's town and country is the first sahasa crime." 

An analysis of the law in the three works illustrates how our 
law subsequent to the Maurya times is based on the Artha-  - 
Sastra of Kautilya. It also shows that without the latter, we can 


* Yaja., II. 208-210. 
! AS, Ch. 75, p. 194. QUVIRI qs wer afa | E 
: amaaa Sad «uela doc Pu 
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not fully understand the two Codes. Unfortunately, the fact of 
debt was not notiged by the Hindu commentators; otherwise the 
interpretation of the Manava and Yajüavalkyan Codes would 
have been different. The commentator, whom I find nearest the 
sense of the ancient law as now disclosed, is Mcdhatithi. The 
authorities, on whom he drew, must have lived in Gupta times, up 
to which period the tradition of the old law was dem alive . (see 
the last lecture below). 


$11. A similar state exists in respect of the law on the 
subject of assault (danda-pàrus h y a). 
Both Codes mainly depend on the pre-Sunga 
law as it appears in the Artha Sastra. The modifications in 
the Manava and the improvement in YaAajnavalkya are of the 
same nature as we have seen in analysing the law oa the 
Word-Assault. 
Let us now deal with the points of difference with reference to 
the new light which is thrown by Kautilya. 
$12. Danda-parushya, lit., ‘assault by beating’ was a 
common law offence, probably exclusively in the Artha School. It 
is not found in Apastamba. Vasishtha, Gautama or Baudhayana. 
Only Vishnu gives it (Ch. V), and Vishnu is later than the Manava 
and probably also than Yajnavalkya. It being a common law 
offence it was gradually extended, and several offences were 
constructively brought under it. Originally it denoted ‘battery’ 
as its name implies, pdrushya, cruelty, ‘rough behaviour. 
On its analógy, ‘word-assault’ or ‘word-cruelty’ (defamation ete.) 
was created an offence, and the original Parushya was distin- 
guished by the addition of Danda, ‘stick.’ 
Kautilya defines Danda-parushya : “Danda-parushya is 
(1) touching, | 
° (2) hurt, and | 
(3) severe hurt (prahata)."! | : 


1 AS, Uh. 76, p.194. ganag BAAD mwafafa- 
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As the description of the offence shows that the (3) consisted of 
. severe hürts, inflicted with the means of *wood,, “brick bat,’ ‘tron’ 
etc., or other dangerous agencies as rope, which may not cause 
an apen wound, up to mutilation, and injuries short of causing 
death. r 

Avagürna which literally means ‘roaring’, technically 
denoted beating with hand, feet, with materials causing 
scratching and*simple hurts, even with dangerous weapons. 

Touching consisted of actual andconstructive 
touching as ‘with mud, ashes, or dust, thrown.’ Offence against 
women Was aggravated. Plea of mistake, intoxication and want 
of discrimination could be taken in Touching. 


$13. Some Artha-Sastra jurists fixed a period in which 
complaint for simple assault (kalaha, dispute) must be lodged, but 
No period of Limi- Kautilya rejected this principle on the ground, 
eae that there cannot be a bar by efflux of 
time in a criminal offence. “There can never be impunity 
acquired by a criminal.”? (p. 196). 

$14. Yajiavalkya starts with 'Touching'-with-ashes 
‘etc. (II. 213), gives the plea of defence in the very terms, deals 
with Udgürna in the same order as Kautilya, and passes on to 
severe hurt (218) without giving the technical name (220). 


$15. There is a remarkable rule of procedure, which Yajiia- 
valkya gives before he takes up the law, in the order of the Artha- 
Sastra. The rule is therefore his own. In cases where assault is 
alleged, and the only direct evidence offered are the allegation of 
the complainant and the marks of injury, great caution is to be 
exercised in drawing an inference from circymstantial evidence, 
‘as there is the danger of fabricated wounds. Another 

improvement by Yajnavalkya i isin II. 214, where he excuses 


= Op. cit., p. 196. "aaam ala” sfa Kfz: I è ei 
2 Yajs, II. 212. wafeaedt fasufs wmm w | . dm 
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totally an offence committed under intoxication and want of 
intelligence (moa ). z i 

$16. Yajüavalkya adopts the Artha-Sastra law, that, when 
many men inflicted hurt on‘ one man, the offence should be re- 


garded serious and punishment doubled (221). 


$17. In HI. 216, on the subject of battery (Udgiirna), he 
lays down a very important rule from the point of view of social 
history. In assault, if both parties threaten with arms, the 
punishment wouid be the same “to all"? In other words, no 
distinction in punishment would be made on the ground of caste 
inequality. The Artha-Sastra does not make any distinction there, 
though in ‘Touching’ by throwing impure things, he makes the 
offence more blameworthy if it is committed against men of 
superior rank and women. There also the position cf the 
offender is not taken into consideration. But Yaàjfiavalkya 
(II. 214) makes the position of the aggrieved party relative to 
that of the offender. He does not-mention caste, but probably 
that is included in the term.* In II. 215 he, just before 
taking up the point of Udgurna, says generally—'A non- 
Brahmin cavsing pain to a Brahmin shall be deprived of 
his limb. Then in II. 216 he says, that where both parties 
take up arms, the punishment would be the same ‘for all.’ It 
thus seems that provision in II. 215 is not an interpolation. 
$18. In the Artha-Sastra, at the end of the ‘Touching’ 
section, a provision appears : 
"That limb of a Südra with which he hammers a | Brahmin 
| (abhihanyát) shall be cut off.’* 
Mr. Sham Sastry thinks that it is an interpolation. Its ap- 
pearance in a pos.tion which corresponds with its position in 
|o aisacifefaresag | 
* grag saat ne WUIETSES | d 
> AS, Ch. 76. p. 195. “fafae y feqwr; vg wm: aeg Ran: —— 07 
* Yoja, IL 214. 93-4 qed feqaquaga) vidue] etc. Eu e 
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Yajfiavalkva excludes thisidea. Then, the passage in Yajfiavalkya 
„is so cryptic that without a known law it coyld not be under- 
stood.: ' The relation of the ‘limb’ is not mentioned there, nor the 
caste of the striker except as non-Brahmin. The real explanation 
seems to be that it was a pre-Mauryan repressive law which 
Kautilya gives, but he modifies it by laying down in the Chapter 
on commutation, that where a Südra is condemned to have his 
> eyes destroyed*for ‘rivalling a Brahmin,’ for stealing property of 
gods, for treason and for blinding, his sentence can be commuted 
to a^fine of 800. Yajfiavalkya, in the corresponding place, has 
‘living with Brahmin-hood’ t.e., claiming equality. The law 
about a Südra hammering a Brahmin is connected with the claim 
of equality, and evidently the punishment of maiming remained 
a mere name fora heavy fine. Sincethe rise of Buddhism, severe 
punishments against Buddhist Südras and Sidra ascetics, 
‘Bhikkhus’, had come into existence. Apastamba in a solitary 
passage (Il. 27) shows this. In connection with penance and 
those refusing to undergo it, he enjoins upon the king that a 
Sidra, who has reviled an Arya religious man, should be deprived 
gf his tongue.* This and similar provisions are modified by the 
general commutation allowed in Kautilya’s Code. Yet Kautilya 
punished people who entertained at ceremonies Ajivakas, Sakyas, 
(Buddhist) and similar ‘‘Siidra ascetics.” 4 


^ . $19. The Mànava begins the subject (VIII. 279-289) with 
the punishments for the Sidra offending against the ‘Head of 
Society’ (Brahmin). Itseems, as if he sat down primarily to write | L^ 5 
a crusading code for the suppression of the Sidra, and for raising — 
the dignity of the Brahmin. The Sidra here is the ‘Sidra’ bes 
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Buddhist, lay man and ascetic. They are not called ascetics, 


as they were no ascetics in the orthodox eyes. In VIII. 284, he - 


deals with severe hurt, and, as usual, prescribes « severe 
punishments. On general law. this is the only one-verse section. 
Then he adopts the Artha-Sastra law which is a glory of Hindu 
law. Kxautilya (p. 197), Manu (VIII. 285) and Yajnavalkya (II. 
227-229), all unanimously bring treesand plants under the 
protection of law. Injury to them was assault. No one of 
the vegetable kingdom according to Manu should be pained 
(himsa). One inflicting pain on them was to be punished 
according to the position of the injurer. Cutting branches was 
a cruelty to their limbs (Y. 227). Cruelty to animals is 
likewise treated in the law of assault in both the Codes, which 
borrow it from the earlier law of Kautilya. 


§20. The law of assault was extended cons- 
tructively to the injuries done by one's animals fo men. 
Men driving animals under a vehicle, came under the 
law of assault if they caused injury to the public on the 
road. If the driver was ‘killed,’ the master was not blamed; 


if the offence was committed by a driver whose master was a. 


minor, the minor was held innocent, but his car was forfeited 
or, the guardian fined. If the animal ran amock, or mischief 
up to death was caused by an accident over which the driver 


bad no control, he was excused totally ; and similarly when there . 


wag no negligence on his part. Kautilya gives the rules about 
offences on the road in a separate place, and Yajfiiavalkya accord- 
ingly treats it separately. But the Mànava Code puts the whole 
law op assault in one and the same place. Needless to say that 
he follows the old law. 

$21. Injury toone’s residence, in kalaha (‘quarrel’), 
was taken to be equivalent to injury to the owner himself.* 


— 
—— 


— 


See Manu, VDI. 291-295 ; Yajn., II. 298-299. 
2 AS./Ch. 76, p. 196. quaa Maafa «ur | eet sire nite | 
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His sacred right of ownership was disregarded, and the owner felt 
insulted. The mischief, though not on his person, fell on his 
mind by violation of Dharma, and as force was openly used, it 
amounted to assault, all the elements being present. Mental 
pain is an element in Hindu law of assault. If a man was 
‘tcuched’ through ashes falling on his head—a cause‘ of great 
annoyance—the crime was aggravated. The Mànava omits this 
constructive <ssault by mischief to residence. But Yàjfiavalkya 
adopts it. 
322. Theftis one of the great sins and it attracted 
ae ae attention of all classes of jurists. The king, if 
he failed to protect property, was not true (to 
Coronation Oath), and was fit to be given up, the tie of loyalty was 
to be cut off by the subject.? He ceased to bea Hindu king, and 
was as bad as an atheist.* The Manava Code refers again and 
again to,this theory which had become an axiom of Hindu 
constitutional law. It seems that during the reign of the last 
Maurya, the ‘atheist’, ‘the untrue king’, property was not safe. 
It was not safe politically, certainly, but it seems not to have 
. been safe internally as well. 
$23. Theft is defined by Kautilya as seizing of property 
stealthily. It is distinguished from robbery, the latter being 
perpetrated openly. (A. S., p. 191). This very definition in 
+ the very language of Kautilya is given in ‘Manu’ VIII. 331.5 
Robbery sàhasa includes much more than the present 


1 Yàja., II. 223. wfWwra aal € HZ ganana | e 
» qure «wr Geen fanfanga qut 
* Manu, VIII. 308. wxÍserx Ua fansa RT i 
ARIE: SANA SATAAETAG l a 
3 Ibid, 309. watfeangie aifea fauspum i 
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robbery in law; there could be robbery of property or person. 
Open abduction thus came under it. Likewise theft was extended _ 
tocoverdeceit. Theft, in Hindu law, is taking away property 
not openly, but by fraud. If loss of property is caused by trick 
or deceit, it is theft. Men and women could be stolen (M. VIII. 
323). ‘Theft’ covered cases of loss of property. 


$ 24. The king was not allowed to grant pardon to a thief (M. - 

VIII. 317). He is asked to punish even his own parents, preceptor, 
wife, friend, and son, generally, but in case of theft especially.* 
Brahmin thief was fined sixtyfour-fold, while Kshatriya for’ the 
same offence thirtytwo-fold, Vai$ya sixteen-fold and a Sidra 
eight-fold.* Punishment for theft was in reverse order as Kautilya 
prescribes punishment in many other offences. Where intention 
of theft was absent, it was not theft (VIII. 341). Punishment 
was sought to be deterrent (pratyadesaya, VIII. 334). 


$25. Yajiavalkya makes many new cases of cons- 
tructive thefts: selling goods with undisclosed defect, 
(II. 257), a thing sold and not delivered by the vendor (254), 
combination by tradesmen to raise prices and to cause loss to 
the public and the state (249, 250); substitution in a sealed- 
deposit (247); representing articles for sale to be Superior to 
what they are (246). All these offences had been treated by 
Kautilya under the heading ‘Miscellaneous.’ In his opinion, they 
were not theft proper. Yajüavalkya transferred them under ^ 
theft. There is not a single case of theft, by the time of 
Yàajüavalkya- where capital punishment was inflicted. It had 
been abolished in all cases under the Mauryas. s 


1 Ibid, 335. faata: gama mat ga: gufewa: ! 
aze WIS Tash a: aaa a faza | 
3 Ibid., 337-33. Weta uzu 34 wafa fefe! 
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$26. Kautsa, Harita, Kanva and Pushkarasüdi had defined 
. Karly ‘ Dharma theft (before Apastamba): ‘coveting property 
definition ^y theft. — im possession of another man, under any 
condition, is theft.’ Varshydyani made an exception— Tipening 
crop, taken by man or draught-ox. Hdrita said, that without 
permission, it would be theft. Apestamba limited such taking 
to a small quantity. 
1 Ap. I. 9. 27. 1-5. 
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CRIMINAL LAW (continued). 


Plea of Self-defence—Sahasa— 'Stri-samgrahana'——Five High 
Offences—Stidra and Penance—Brahmin and-Tonsure— 
Corporate bodies—Quacks—Brahmin v. Südra— 
Treason—Regulations—Capital Punishment 

—Prison. P: 

$ 27. A great conquest of the Dharma School is the evolution 

of the law of self-defence. As I have 

shown it in an earlier lecture, they took it from 

the Purina, which was the origin of the theory (Ap. b. 29, 7). 
The Dharma School took it over ia connection with penances. 
If a man killed or wounded another ‘in repelling force by force,’ 
no guilt attached to him.t The reason seems to be that (1) the 
mental element to do barm is absent, and that 
(2) what the repeller does is moral, acting in protection of life. 
Both considerations operated with the Dharma lawyers. Both 
principles, for instance, are present before their mind, when 
they discuss theft as already noticed by us. If a hungry man 
took a handful from a field it was no theft. à ; 
After a controversy, ranging over centuries, the Dharma law- 
yers decided definitely that, for want of '(bad) intention', there 
was no sin. Yet, even remote negligence they held to be punish-.. 
able, though lightly. The theory gradually migrated into law 
proper. We have seen that Kautilya's Code provides a plea of 
mistake, intoxication and moha in defence of abuse and assault.? 


Plea of Self-defence. 


1 Manu, VIII. 348-351 ;Gaut.VII.25 ; Vas. III. 15-18, 24 ; Baudh. I. 18-23 ; Vi. V. 189-192. 
Viévarüpa would attribute the principle to the Artha-Sastra. See his remarks on Yajn. II. 21: 


amima aaga wm —'ermeíaziu sl shafa aay tal grima 
mafana aad, arme fenefeet faataa tfa! Apastamba (I. 28, 17, 29. 2, 7, 8) 
did not accept the Purága view. 

$ This is a living law in the villages up to this time. A man walking by a field can uproot 
a handful of stalks and start, eating tie grains therefrom without any objection from -the 
man keeping watc^. p | | 

* Af, Ch. 65, p. 193- WWTeWesWrWIfafWtdau:| The same about assault, see ibid, — 
Ch. 66, p. 195. RES x | : 
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Kautilya, however, does not admit it in slander, where the very 
act shows wilfulness, intelligence and spite : and excludes all 
possibility of such defence.  Kautilya, likewise, makes trespass 
excusable, if committed by a lunatie.! 
$28. Yet the difference is marked between the two Schools. 
While the plea would only mitigate the offence in the Artha-Sastra 
law, Yàjnavalkya accepts it as entitling total excuse.? The plea 
of self-defence in murder and grievous hurt, 
is totally absent in the Artha-Sastra, and, strange enough, also 
in Vajüavalkya. The omission might have been due to his 
closely following, from the beginning to the end, the arrangement 
of the Artha-Sastra. But, it was an important law repeated 
prominently in the Dharma Sastras end the Manava. A careful 
lawyer like Yàjüavalkya could not have made a mistake on 
the question. It seems that the law as administered did not 
accept the theory fully. The Artha-Sastra School probably 
thought that there is an element of intention present ; and it is 
unscientific and dangerous to accept the theory as a ground for 
total excuse. They relegated it to the domain of ordinary 
Nyaya or consideration of justice and equity by the court. 
According to their system, an act in self-defence was a ground 
for mitigation, and had to be examined in each case on merits. 
A general law on the subject was impossible. Even the lawyers 
.of the Dharma School felt the difficulty of a cut and dried law 
on the subject. Sarvajiia Narayana commenting on 
Manu VIII. 350, says, that the defender must not wound such 
a man —“excessively,* and Kullüka, that the condition is 
that one must be unable to save himself by running away.* In 
other words, exceptions to this law of exception bad to be made— 


1 AS, Ch. 90, p.232. warm! we": | 
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a course which has been followed by our present-day courts. The 
Dharma law extends the exception to the defence of 
(a) Property (Kshetra), and of (b) Wife, evidently as 
she is part of the defender's bedy.' 

$29. The Manava gives it the greatest extension (VIII. 
348-351). He extends it to a national revolt and 
revolution (348), when the Aryas are not allowed their common 
and religious liberty ; to the protection of a Prahmin by an 
outsider (349); and to ‘a battle of dakshina’, the significance 
of which is not clear. He expounds that even a preceptor, 
& minor, an elder, or a Brahmin could be killed with 
impunity in the exercise of the right of private defence; no 
one was too sacred when the right was concerned, no sin, no 
guilt, 7.e., no penalty of penance or law—followed the result : 
‘fury recoils on fury. The right is not affected, whether it is 
exercised in an open place or otherwise (351).? 


> 


The section Sdhasa (VIII. 344 ff.), modern scholars have 
translated as ‘Robbery’. The correct translation 
of Sahasa would be “(offences of force 
to person and to property). Thatishow Kautilya defines, 
it: 'Sahasa is an act of force in sight of defenders? ‘Theft is 
(an act of force) not in sight and with deceit.”4 N drada 
defines it similarly. ‘Sdhasais an injury coupled with force,’ 
while theft is coupled with fraud. The act of force may be- 
directed te person or property. Hence Kautilya mentions 


Sahassa. 


12 See Manu, VIII. 349. @tfauvaqadl = wana a gafa | k 


2 [t is generally understood to mean a sudden affray between priests over sacrificial fees. 
But I think that the reference i is technical which has become obscure. 
* Manu, VIII. 350-351 
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illegal imprisonment as a Sàhasa. Narada makes theft only a 
species cf Sahasa. à 

$30. Likewise the term which scholars translate as ‘adultery’ is 
not properly rendered. Stri-Samgrahana, 
lit, means ‘seizing women to oneself’, which 
covers both rape and adultery. It ought to be rendered as 
‘offences regarding women. ‘Seizing’ is against the husband 
or guardien when itis adultery, and against both husband and 
wife or guardian and woman when rape. Stri-Samgrahana has 
been regarded as one of the heinous sins from the earliest times. 
In early Hindu law it constituted a genus by itself. Only Bri- 
hasp.-ti, in later times, classes it under Sahasa. Various 
penance-penalties were devised with teference to various degrees 
of the gravity of the offence. Law proper also distinguished 
shades of guilt, and it tended to be less severe than the Dharma, 
in cases of adultery proper. As we have seen, the Artha- 
S astra abolished tortures in all adultery cases, except in respect 
of the Queen. In case of an unmarried but marriageable girl, 
it made the offender marry the girl and pay a dowry. Rape 
was always visited with the severest punishment—imprisonment, 
torture, m^iming and death. 


§ 31. The puritanical M à n a v a revolts from mild punishments 
in adultery. Its tone is of a lofty clergyman, a reformer, and his 
law consequently suffers. His punishments are inordinately 
severe; death is a general sanction,? which causes no small 
trouble to commentators, who have to reconcile contradictory 
provisicns of other authorities. Only in case of the ‘willing 
maiden’, he follows the Maurya law.‘ For adultery in defiance 
of the husband, the woman was to be torn_to pieces by dogs— 


Stri-camgrahana. 


1 AS, Ch. 9, p. 234. w3a xrwwralaw3 gaara: | 
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an archaic punishment (known to the Jatakas)—and the adulterer 
was to be roasted 3nd consumed slowly on an iron bed by putting 
logs of wood underneath it' (372). For this severe punishment 
the Manava in its statement of reasons, in the beginning, says : 
“The wives of all the four Varnas must be kept pure.” 

These severe laws find no place in Yajiiavalkya. 

$ 32. Kautilya, Sumati (Manu) and Yàjfiavalkya make a distinc- 
tion between adultery with a ‘guarded woman’ and,that with'an 
‘unguarded woman’. The word in Manu is g u pt à, ‘concealed’ 
or ‘guarded’, whereas Yajiiavalkya uses the term avaruddha.* 
Kautilya’s term gives the real meaning: ‘avarodha’ or 
inner apartments. This probably explains the passage Aan the 
Maha-Bharata where women are described ‘whom the sun and 
the moon have not seen? Bhaàsa gives another detail ; these 
Avarodha women in going out kept a veil which covered the face 
and probably the whole body (avagunthana). But on all cere- 
monial and public occasions they kept their faces uncovered.‘ 
This explains why the Avarodha ladies of royal households are 
seen in the balcony without a covering, in sculptures. 

§33. Circumstantial evidence was allowed in 
case of adultery by Kautilya,* which has been adopted by Yājña- 
valkya. Caste, in offence of adultery, was an element which 
decided the amount of punishment according to Kautilya. This 
was within all reasonable bounds in Kautilya, while it was con- 
verted by ‘Manu’ into a terror for the Südra, a depressor for the 

1 In, VILL. 371: walt daaen q sr magazia! i 
al afa: qietaint Hens xxu I. 
The reading of Mandlik and Gharpure has been followed, Jolly’s reading is faulty. 


2 Ibid. 359: aqata antaj mixti TAART: BZT | 


3 Cf. Manu, VIII. 374, 374-378, 382-385, ete. ; Yajn. II. 290. For *«;33|q in Kau- 
tilya see AŚ., p. 42. 


* Pratima, Act I, p. 25 (1915). 
5 AS, Ch. 89, p. 221: mafat u'uew wafewaTET XCHITHNIW asiae wilquart i 
* Yäjā., II. 283: gay eeu ure: $3058 fx afar | 
am a sania: fard) satay n 
22 
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Vaifya and the Kshatriya as against the Brahmin, and immunity 
for the Brahmin. Non-Brahmins of Aryan descent became subject 
to corporal punishment for offending with a willing Brahmin 
woman (377), while the Brahmin went off with a fine, or was exiled, 
in rape (378). Yàjtiavalkya follows generally Manu. Helays down 
a general law for all without distingtion : torture for alk when the 
offence was ‘pratilomya’ and imprisonment or fine when 'ànulo- 
mya. The effect is the same ; there was no one higher than the 
Brahmin, so he could not be tortured. But the form of the law is 
excellent. It shows that there is no partiality, while that of Manu 
appears to be a law by an interested party. The real question 
remairs— was the Brahmin culprit given the punishment, as in 
Kautilya (p. 234), of living death, the ‘branding’ ?* Or, was he 
made immune from it by the Manava (VIII. 380 ; IX 241)? 

§ 34. The evidence of Vishnu shows that branding was done 
in all cases prescribed, after the Manava Code.* Only ‘in other 
cases', where he would have been liable to a penalty of torture, 
the Brahmin was banished with ‘all his property’ and without 
being branded* (Vishnu V. 8). Branding was current as late 
as the time of the Codes ofNàrada* and Brihaspati 


(XVII. 11)" 





1 Y.11286: EMTT SS WANS g AVA: | 
mana ad gA aat: mulíesa n 
2 A$,Ch.90,p.234: AVARI mass: uxfauz qup, Warm T | 
Here no exception is made in favour of the Brahmin. 
Saag SW Saag satay fes i 
ung cfe: gal gw R W^ N 
4 Vishnu, v. 3. AIRIA Sar faareaa i 
s Jbid.S. saaa cantia farm’ sume fasreiQ | 


* Nàr. XIV. 10; fiel qua «we fasten’ qun | $ 
aa? MAIME: VUT mea F M 
| In the translation of the preceding verse Jolly has wrongly rendered the word ‘vadha’ 
by.'corporal punishment.’ 
T wwraremquisfq a fau aaasfa | 
 faajeaiea ate aa Halacifyq: | See quotation in Vivite- Sanda 634. 
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$35. Yajiiavalkya on his part seems to abolish branding for 
all in rape and adu‘tery and to prescribe in its place a uniform law: 
(a) in adultery, other punishments than torture, 7.é., im- 
prisonment and fme, when by one of higher caste 
with a lower woman; à 
(b) in rape by one of ligher caste on lower woman, the 
second class imprisonment and fine for all ; 
(c) in rape and adultery by one of lower caste on a higher 
woman, torture ; 
(d) in adultery and rape amongst equals, the highest diass 
of punishment of fine and imprisonment.! 
The punishment is severer than that prescribed by Káutilya. 
It is lighter than the punishment laid down by 'Manu,' except 
in the case of the Brahmin, who is not allowed by Y4ajfiavalkya 
to go free with a mere shaving of the head. 
$36. The offence of Stri-Samgrahana included unavthorised 
talking with women, sending of presents of flowers ete., to them, 
touching of their clothes or person, by a stranger. In the matter 
of constructive offences under this hesd the three Codes 
are of the same view.? Offence of force is presumed to be absent, 
when the complainant is a woman ofthe town. The guilt when 
established was lightly punished. The position of the B u d- 
dhist nun is curious in this respect. She does not occupy 
any definite legal position. She is punished if she is a willing 
party, while the offender is punished in either case with a small 
fine. This is the position in all the three Codes. It seems 
that two causes operated in creating this anomalous position. 
The nuns were probably recruited from the lowest classes ; then, 


1 Yajs.II.286-287: Amaga zug JNA q «m: | 
maa aa: gal wrap: mulízze | 
: Sagal wx AAAA  GUNHAISHWW | 
: ae gaq uwauig miae qw: aa: T 


. VIII. 357.358 ; Yàjn. II. 284; mat cae 158. 
5 Ménw, XIII. 363°; Yaja. II. 293 ; AS. p. 234. 
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in the eye of the law they were, like monks, mere Südra, and an 
unauthozised fraternity. As they had left home? in the eye of the 
law, they became ‘king’s women,’ women without protection of the 
family, publie women. The law stzained every nerve to stop the 
growth of these legal outcasts of ‘ wandering females.’ 
$37. We should note the theoryof Dharma, that an offending 
woman aiter penance was free from blame. The husband re- 
fusing to acctpt her was deemed blameworthy. The Dharma 
law said “marriage is a tie created by Dharma’, and Dharma 
has declared her pure after penance. This was a common theory 
that punishment and penance cured an offender. The later law- 
givers Make an exception to this in cases of people convicted of 
the Five High Offences. 
§38. The five mahapatakas are: slaying a priest, drink- 
B HEU Gries ing surü, theft, adultery with preceptor's wife, 
: and associating with the high sinners.2 The 
High Sins have had a fluctuating history. At first there were 
seven such offences, as evidenced by the description of Y aska.? 
Abortion was amalgamated with the killing of a Brahmin. 
Theft was finally narrowed down to the theft of gold (Manu, 
IX. 235 ; XI. 55; Y.III. 257). Murder of man was converted into 
the murder of Brahmin. About 400 B.C. they were limited 
tofour—(1) Theft, (2) human murder, (3) adultery with pre- 
ceptor’s wife, and (4) sura-drinkmg. '' Humano murder” and 
*theft", not Brahmin murder and theft of gold, are mentioned 
by Apastamba (II. 27. 16). In the same place, he mentions 
adultery im general (II. 27. 1. ff). 
$39. The great offenders, even after undergoing punishment, 
were not fully admitted into society. They did not, for instance, 
become competent witnesses. 
1 4p.I.6,13,11. walle wai 


2 è Yaja. III. 227: AAN Hag: qanta qug: | 


2 wena aq d: uw saq th 
3 ? Niruka, Oh. VL. 27 
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840. Yajfiavalkya admitsthe Sidra to penance!, and 
“hereby removes a great incapacity from 
him. By this admission, many of his ‘punish- 
ments at common law were commuted. He could perform 
penance for the great offences. 

§ 41. "The Manava (VIII^379) subjects the Beli to the 
punishment of ‘Tonsure’. This was inflicted in 
many cases under the Kautilya. Vincent Smith, 
the historian, has suggested that it was a form 
of punishment borrowed from the Persian Empire. But béfore 
the birth of the Persian Empire it existed in India. The J atakas 
bear testimony to it. When inflicted on a culprit, it meánt that 
he was expelled from society. The Buddha's order adopted 
‘shaving’ as a mark of giving-up society. 

$42. The Mànava after providing for defamation, assault, theft, 
sàhasa, and adultery (386), gives miscellaneous rules which occur 
at the end of the Dharmasthiya book of Kautilya and the first 
two chapters of the next book (pp. 198 ff). Yàjüavalkya gives 
them under Sahasa (232—258). Yajüavalkya follows on, step 


Südra and Penance. 


Brahmin and Ton- 
sure, 


by step, the law of Kautilya. The Manava parts company at. 


the end of its Ch. VIII. with Kautilya at his Ch. II. of the book 
of Kantaka Sodhana. It gives then the laws about husband and 
wife and inheritance. 


$43. Yajüavalkya's section on Sambhiya Samutthàna 
(‘United Undertaking’) dealing with “Merchants 
who, for profit, trade by forming corpor a- 
tions(Samavay a II. 259)," is entirely new (II. 253—265). 
This shows that corporate trading had developed much more 
since Kautilya and fhe Manava. Verses 259—260 deal with the 

private rights of their members. Why they should have been 


Corporate Bodies. 





' Yajs. LII 262: Waan sq aame q ] 
Assam Asa anA qafa u 
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placed under criminal law is not explicable, unless we take 
that they were enforced by the Kantaka Court, as the 
Artha-Sistra says about the guilds of artizans. The guild 
merchants or companies*also probably came under 
the jurisdiction,of the magisterial courts. 
The Marine Officer was punished if he exacted the 
land. tax from the companies. A crooked partner could be 
expelled and his share of profit could be declared forfeited to the 
other members. Trade by sea with foreign countries seems 


to have been brisk. These provisions would have protected 
both thg Hindu and the foreigner. 


§ 44. In the miscellaneous laws, there is one which 
deserves notice, about quacks. If a man, 
not qualified to treat men or animals, declared 
himself as an expert, he was liable to punishment.? This was a 
Maurya law come down to the time of Yàjtiavalkya. The medical 
art had been long specialisedein the country and there was no 
room for the quack. Quacks for doctoring even animals were not 

allowed. 
$ 45. The Manava, upto verse VIII. 403, follows the Artha- 
Sastra, IV. 2. Then it gives (404—409) scme rules about s h i p- 
owners and dock-dues. Then it reverts to the duties of 
castes (410—411), only to come down on the Südra again as a 
peroration to his chapter on criminal law, with which it concludes 
the subject (412—420). Sumati says that the Siidra’s position 
` was that of the slave, which e historically 
Brahmin vs. Südra. Was probably correct. From these equations 
he deduces that the Südra could not hold 


Quacks. 


as bis own anything, which could not be emyn taken — " 








1 Yājā. II. 263. afta: erasb wes Becta: Geren | Zid. 265. fagi asgiata- — 


SAT ANAT | 
* Ibid. II. 242. fefe feds TAA QW | 
aye awa usagan zaq ik Cf. AŠ., p- b. 
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All that »elongs to him belongs to his master. It was therefore 
lawful that the ‘Brahmin may dispossess the Sidra (417). Here 
again, there is a reference tothe seizure of the throne 
of the Sidra Maurya by the Brahmin Push y a- 
mitra. It also probably legalises seizure of property of the 
Buddhist Sabgha who had been enormously rich. He, the Brahmin, 
in verse 418,is asked to keep the Vaigyas and Südras in order 
(as a ruler), and in verses 419-420 the idenuty of ‘‘the 
Master" withthe Brahmin of verse 417 and the Ern is 
complete ! 
$46. Secondary acts of Treason (Y.II. 295; 302-303) are 
comparatively lightly punished and here again 
Yàajüavalkya follows the Maurya law. But he 
does not mention the alternative commutative fine for the cutting 
off of the tongue. It seems, that was a part of the procedure 
of criminal execution, 2s indicated by the Artha-Sastra. This 
shows that many of the torture-punishments (vadha), mentioned 
in the Code of Yajfiavalkya, were mere technical names for the 
punishment, and in fact they meant only fines or imprisonment. 
Such was the actual state which F a-h ie n found in 400 A.C., 
when the Code of Yajfiavalkya (probably with tke Code of 
Narada) must have been the existing authority. In that view 
the Code would be an extremely kind code cf criminal law, even, 
a great improvement on the Kautilya, for the Kautilya is still 
a severe code in matters of state offences, in which destruction of 
irrigation works is also included.* The irrigation works built 
by Chandragupta and his predecessors were great corstractions. 
His government had to fight sedition and treason, for a section 
of the population remained attached to the old dynasty. Mischief 
: Mone, VII. 417. feral awe: TAATAI | | 
a fe aaia afa a wow fe a: nt 
3 Ibid. 418. FRA was w nf" saifa aaa i 


3 fh aere a 
? AS: Ch. 58, p- 22%. 


Treason. 


^ INN Aere c 
- re pr ye LES. 2 
" . AST Pr Q M. 2 È 
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to the irrigation works was a loss to the Government, and para- 
, lysing the great system would bring discredit oly the new adminis- 
tration. Those laws were necessary as political measures in 
the time of Kautilya. But they had no justification in the time 
of Yajfiavalkya, and Yajnavalkya conseqvently does not incor- _ 
porate them into his Code, or modifies them greaciy. 


$47. A number of rules against antisanitation acts 
Regulations not are found in Kautilya.! "They however do not 
Sis form part of his Code of Law. They are placed 
in the chapter on the administration of the capital. All those 
rules which do not find place in Kautilya's Code but are 
important, do not appear in the two Dharma Codes. This 
indicates that they were regulations and not laws, and 
that there existed a sharp division between the two. 
Belief in sorcery seems to have been dead since Kautilya's 
time*. Laws about it in the last chapter of the Kantaka 
book are omitted by Yajnavalkya. 


$48. It seems that the general tendency of the country in the 
early centuries of the Christian era had been to 
look at capital punishment with dis- 
heran. The reason, amongst others, was the spread of Buddhism. 
The discussion in the Maha-Bhàrata on the undesirability to 
continue capital punishment is very important.? Such a theory 
"must have influenced the policy of punishment both with regard 
to Brahmins and non-Brahmins. The discussion does not make 
any distinction. The discussion in the Mah&-Bhiarata is as follows. 
The-diScussion starts with the stock, adverse argument that 
if capital punishment was abolished, all the distinction between 
virtue and vice would disappear. “Thisis mine,’ “That is not his’, 
distinctions like these would prevail no more, ‘rights and pes 


Capital punishment. 


m mee ‘Ch. 57, p. 145. Cf. the other regulations of ste and semi-political nature i ip 
that 

2 Ibid. 5 233-234. = CR 

3s M Ae uy Ch. 267, 10-16. f 
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tions’, would be in abeyance, and ‘society’ would come to an end. 
The fallacy is obvicus ; the argument assumes that total cessation 
of punishment has been promised. And the reply opens with an 
emphasis on the desirability ‘of punishing offence. But the 
punishment should be inflicted “without destroying the 
person" of the offender. In sapport of this, four reasons are 
advanced— 

(i) Capital punishment operates hardship upon the innocent 
dependants. “By killing the wicked, the king kills a large number 
of innocent men ; (for instance) by killing a single robber, his wife, 
mother, tather, children, (ete.) are (sometimes) killed." (10). 

(ii) The offender may be capable of improvement. ''Some- 
times a wicked man is seen to imbibe the right mode of life." (11). 

(4?) Capital punishment takes away the possibility of good 
members being added to society. e is again seen that vidi 
people do spring from wicked ones." (11). 

(iv) A historical reason: “The offender should bk be 
uprooted for it is not in consonance with the traditional law." 
(16). The end of punishment which the traditional law had in 
Vi:w is assumed to bea mental cure, “and fo mental 
eure, non-capital punishments are prescribed (in ancient law)— 
mental pain, M de Ee disfiguring ete., (some readings also 
include confiseation)." (12-13). 

The theory never found its way in the law books and arii 
of Hindu lawyers. But that does not exclude its effect on actual 
administration. As a fact, Fa-hien does find capital dora 
&bolished in India in actual administration. 


$49. Inthe Artha-Sastra and in the iascriptions of A Soka, the 
Prison. | Prsson appears as 3 well-known iustitution, 
but if we look at the translations of the two Codes it would. seem - 
that' there is not a single case where imprisonment is awarded, 
"Translations here are faulty. "The First amercement,” “the Middle - ia 
amercemernt'" and: "the Highest amercement" are oppor Fir rst | met à 
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the Middle and the Highest *Saáhasa punishments.” They are 

. punishments both of imprisonments and fines ; fhere were the first 
class (etc.) Sahasa fine and the first class Sahasa imprisonment. 
When the codes prescribe a fine they say dapya (to be 'given') 
and similar teyms, or mention the amount. When they mean 
imprisonment, they do not qualify €t. 

.Bandhana or imprisonment was to be served either in the 
jail, BandPna-àgàra, or at the m in e s (AS.) which meant hard 
labour. The Manava, by a provision, directs that if the culprit 
failed to pay the fine he would have to do labour, or in other 
words, in default the man had to undergo imprisonment.! 





4 Manu, ix. 229.  wfazspzülfawg «7 «Tgmstm a | 
re] wur Tele cases: werd 








LECTURE X. 
CONTRACT. : 


Importance of the subject in Hindu Law— Void and voidable 
contracts—Public Policy—Definiteness— Acts of God and State 
—Debts—Interest— rule of ‘dandupat’— Gautama on rules 
about interest— Kautilya's rule of limitation in debts—Manu’s 
rule—Rule of Priority—Bonds— novation— attestation and 
registration—Liability of heirs for predecessor's debts—‘Pious’ 
duty of son and grandson—Sridhara v. Mahtdhara—Vasishtha’s 
rule of interregnum in interest— Later rules on interest 

—Lex loci in contracts—Execution against = 

person of the debtor. 


Lad 


$1. In Hindu Law on the whole the largest space is devoted 
tocontract. Ibis found so in the Artha- 
Sastra, and since Yàjüavalkya this has been 
a still more pronounced feature. The Manata, being the first 
Dharma-Vyavahara-Sastra, leans to the tradition of the Dharma- 
Sütras, and devotes greater attention to Inheritance, yet its law 
on contract preponderates over all other subjects in bulk. 


$2. Contracts had been differentiated already before 
the time of the Artha-Sastra, and subtle principles distinguished. - 
Almost all the principles of contract which we know to-day are 
to be found in^the laws of the Artha-Sastra. A more scientific 
classification was made by Yàjüavalkya, and several technical 
terms, e.g., ‘act of God’ and ‘act of State’, introduced. 
Nor did the subject stop there. Narada still improves upon the 
law as left by Yàjnavalkya. 

$3. This shows a growing economic prosperity of the country- 
since the Maurya, times. Even in the Manava which has no claims 
to = 4 scientific gerens we find new provisions on contract— . 


Importance. 
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e.g., about sea-carriers and sh ip -o wn e rs—which re- 
- presents the ever-increasing commerce and hdventure of the 
Hindus of the third century B.C. 

$4. The word for contract inethe Artha-Sastra is v y a v a- 
hara. ltissignificant that the civil law begins with vyavahara 
inthe Artha-Sastra. It first gives those vyavaharas which 
were void and voidable. The Dharma-Sastras on 
the other hand begin with thereco very of debts. Debts 
had attracted the attention of the Dharma lawyers, as it was 
sin not to pay ofi debts. It was this name vyavahara of the 
Artha-Sastra lawyers which gave the name to the whole system 
of law evolved by their school. The Kautiliya places even 
slavery under contract, because, as we shall see, slavery in the 


eye of the Artha lawyers depended on elements of contract either 


express or implied. 
$ 5. In classification Yājñavalkya stands unique in the 
history of the legal literature of the country in regarding 
gambling as a species of contract. Except him no other 
authority yet known assigns that place to dyüta and 
samahvya, gambling and wagering. Both before 
and after him, gambling never attained that position in Hindu- 
jurisprudence. 
§ 6. According to Kautilya! the contracts which cannot 
Void and Veidable Pe enforced in Court (na sidhyeyuh) are divided — 
Contracta. into five classes : 


(a) those entered into in seclusion or secrecy (egs = 
> ẹ in the interior of a house, in the dead of the night, — 
> —.. in forests, unless they be subsequently acknowledged E 
~- -. -. tóthe knowledge of others, or unless they be n (m - re E 5 | 


such as had to be kept private, e.g., those 7 ; ting 
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to division of family property, deposit De in audi 
thosé relating to marriage, to conspiracy, or. to, 
political undertakings ordered by the .Stafe, ete., — 
(entered into at night), or contracts m hermits 
(entered into in forests), etc. ut 
(b) “those entered into by fraud (upadhileritah. Y* Giraud, 
involved in the procedure of a detective police officer 
authorised by court, was excepted, &g., when they = - 
were asked to make enquiries in disguise about trat 
deposits having had no witnesses);  .. = z A. : 
(c) those entered into by members of an um div id aas | 
E family,minors,convicts, cripplés, Ps 
s legally inca pacitated, unless autho- — 
pee 1 Duo. ee 
(d) those entered into by a person in enger, distress, i E E 
toxication or lunacy ;? x 
(e) those entered into by a person under ai domination > 
(apagraha) or duress.? : t 
(1) “Good contracts were those wish were d 
between proper parties, in proper place, at proper time, with fræ — 
will and power.' e un EE 
(2) “Contracts made with full procedure, in popes © "S 
with ascertainment of the quality, peculiarities and measure of - x 
the object of contract, are enforceable contracts." . o v 
(3 "Documents executed in evidence even afterwards 
in respect of such contracts are admissible—except: an Eas ja : 
[order] and a mortgage deed."* - et | 
The Mànava sums up these principles i in VIII. LM ga x 
t Ibid, p. 148. sargaaiea mm, aire a wm tl f -za i 
mapa: | os ee RS. c 
? Lid. merda wea armar ze a Fag: Ba, ex ox 
* Ibid. mazsa ap gum we faq Es Na. 
* Jd. wq um 4 TAAN: emis: "I ETSqdWTHD 
a ed 3: T ast keeps peor nd ass e A E 
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(i) a contract (‘vyavahara’) made by a person intoxicated, 
. insane, distressed, : | 
(1? not legally independent (family members etc.), a minor, 
or one in dotage, or an «anauthorised person, cannot 

be enforced (163). 
“Eşen if the plaint be provedt it does not become valid, 
when the cause alleged is outside the lawof 


r 


: & contract.” (164). 
In other words, the above contracts do not furnish a valid 
* cause of action. 


(iii) Frau d—in mortgage, sale, gift, acceptance—where- 
*  soever detected shall make the contract invalid and 
cancelled. (165). 
(Verses 166-167 give the exception to the law on contracts by 
members of an undivided family. If benefit 
_ of the contract has accrued to the family or the 
contract is for the good of the family, the head and 
the family are bound by the contract.) 
(iv) Contracts evidenced by documents executed under 
force are regarded as never made (168). 
As to the dast, the Mànava says that Manu has laid it down. 
This Manu was either the author of the Manava Artha-Sastra or a 
mere shield for a new provision to be introduced in a Dharma - 
cede. The exception under (iii) is a distinct improvement on 
the law of Kautilya.  Yàjüavalkya in II. 31-32 gives greater - 
details than the Manava, and these are verbally taken from — — 
the Artha-Sastra. According to him force (bala), fraud | 2s 
(‘upadhi’), secrecy etc., want of capacity (in ‘women,’ ‘minor),  — 
enmity, intoxication, ee distress, fear, and want of pu a 
, make contracts incapable of giving cause of action. = ! 


M" 


- 
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$ 7. Medhatithi commenting on Manu VIII. 164, interprets 
S SEEP apiid ` it as meaning that contracts against the 
EODINEEONEY spirit of law and good practice Gin have 
no legal force. In illustrating it he gives ‘a sale of wife and 
children,’ or ‘giving away one's whole property, when there are 
children! This leads to a very important discussion. *We find 
the Mimamsa MER deciding, on its own arguments, : 
that one cannot give away ‘sarvasva’, ‘one’s whole property,’ 
because it belongs to the family, and that one cannot give away 
or sell one’s wife and children because one has no propegty in 
children.* This is one of the most important_contributions of the 
Mimàmsà to Hindu law. History was against the doctrine, and 
the Dharma lawyers felt indecisive. The basis of their argument 
was their doctrine of Hindu marriage. Was marriage a sale 
of the bride? Old Vedic texts, refering to the archaic practice, 
indicated that it was so. The Dharma lawyers were perplexed. 
Vasishtha leaned to the view deduced from the Vedic texts. If 
the bride was bought, the children, the fruit, derived from an 
object bought (slave) became legally the Tat of the father. 
Then, there was the story in the Vedic literature of the sale of. 
Sunah śepa. Apastamba, on the other hand, argued, ‘the 
only thing which creates marriage is Sacrament.’ Hence wife 
and ‘children cannot be objects of transfer. But I was sur- 
prised to find it as a definite law, stated without reference to any- 
controversy, in the Kautiliya. It seems that the law anticipated 
the philosophy of the Dharma and the Mimamsa. The sword 
of the State had cut the knot of the Vedic texta Kautilya 
proudy asserted : 








1 Medh. on Manu, VIIL 464. feu aatan uz wnaremfaag ESEE 
aatan aala: gaaaf i y 
= See Nilakantha, Vyavahára-mayükha, (Daya Section), pp. 31-32. 
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; “Sale amd mortgage of children is a legal institution amongst 
tha Barbari ans Mlechchhas]. But slavery is not for the Hindu 
pArya]." s 
Kautilya threw.contempt on the Dharma theory defending 

the Vedic text. _ Aiter Kautilya. all hterature is unanimous that 

a Hindi could not bea slave. Kavwtilya abolished enslavement 

of captives in war if they were Hindus [ Aryas]. In the law of 
- contract it was prescribed by him that one could not sell even 

- oneself, — 

Exen a Südra who had Aryan breath in him, * Arya-pranah,” 
could not be a slave.? - Megasthenes refers to these laws, when 
“he says that slavery.was not allowed in India. 

: aet for sale or transfer of wife and children, therefore, 
flint, opposed to publie policy, as Medhatithi says? 
m the verse, to which he attributed this doctrine, seems to 
be ed with the previous verse and is not an independent 
S d 
à Mu in the same place says that an agreement for 
an i nio ral undertaking would be set aside. Similarly, an 
igreem mt | for transfer of property under fear of: a criminal 














9 ith wa bi gives the law on the illegality of — 
. gale of wife and children in II. 175.5 In the Mànava(VIL — 

41 2), -enslavement of the upper Varņas is punishable even in : 
"cage of a. Freh min offender, but the Code omits the law on the —— 
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contract of transfer of wife and children. This was probably 
purposely done out of respect to the Dharma Sastra,— After - 
Yajfiavalkya, Narada and other Code-writers invariably embody 
it in the law on transfer. 

§ 10.. Kautilya says that a contract to be ‘valid must be 
definite about the subject-matter. Kau- 
tilya's laws throughout emphasise-the necessity 
about stating time and place, stipulated for the perform- 
ance of the contract. And regarding cause of action in the plaint, 
it had to be stated as to when and where the cause of action 


Definiteness. 


arose. The contract must be definite regarding time and^place. -~ 


Some contracts, according to Kautilya, were not “limited by time 
and place." These were exceptions. But as to the measure, etc., 
of the subject-matter, he requires the contract to be definite.? 
These rules imply that there must be mutuality, and the 
parties should have understood each other, there slfoull not 
be any room for the plea of mistake. ^ The rules about definiteness 
are implied by Yajfiavalkya (1T. 5, 6), though not independently 
stated. The fault of Yajiavalkya is his brevity. He, of course, 


omits principles as he gives only provisions as a regular code... «^ 


§ 11. Kautilya's laws state various grounds on which a 
party may be excused from fulfilling certain 


Acts of Cod and 


tan contracts, e.g., when the performance had been _ 


prevented by a revolution, by fire, flood, ship- 
wreck, or invasion,ete.? Yajiavalkya, in the correspo place 
(II. 66, on Nikshepa), sums up these grounds as ‘raj a-daivika” 
“State or Divine."* Other contracts, according to "Kautilya, 
could be similarly rendered impossible, e.g., when fire, theft, 


PRI C eae E E 0 
1 A., Ch.58, p. 149. @eartag aa wd feag bab LenS eo 
fanq I ; a 
248., Ch. 68, p. 175. SA wmdZuesrpTS g gm 
3 Ibid., Ch. 69, p. 177. ^'gfagfaea- “arrearage a pais ata 
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flood, or Government has made delivery of the goods sold,impossi- 
” ble. "There an action for recession would lie to have the contract 
set aside.! 

The Mànava adopts the exception, e.g., in VIII. 189, but 
couples it with the proviso—unless the party (seeking relief) 
was a party (to the factor bringing about the condition of im- 
possibility i.^., negligence in destruction by fire, etc.).2 Both 
‘Manu’ and Yàjfüavalkya, however, omit the rule while writing 
about contracts of sale. 

§ 12. Debts were either secured or unsecured. Hindu 
S. codes treat of unsecured debts under the title 
Rina’. The Mànava has a curious Dharma 
doctrine which he opposes to the Vyavahara law. He, at some 
length (VIII. 48-50), discusses and decides that a creditor, seeking 
to realise debt after it has been established in law court, should 
not be blamed by the king. He might adopt the Dharma method 
of realisation (e.g., by sitting in ‘dharnd’) or by self-help. 
This of course had not been allowed by the Artha-Sastra. Yaājña- 
valkya also sanctions the Dharma procedure of execution. 
“We have here a retrograde step, but probably it was not put into 
practice. Evidently, what the Dharma lawyers did not approve 
of, was the punishment for self-help. The Dharma School 
themselves discouraged sitting in ‘dharna’. Apastamba enu- 
merates a creditor who sits at his debtor’s (pratyupavishta) 
amongst those whose food is not to be accepted by a 
Brahmin (I. 6. 19 (1)]. e 

S 13. "Unsecured debts bore two sorts of interest, with 
reference to commercial and non-commercial debts. 
The commercial interest included in it the insurance risk. Mer- 


Debts and Interest. 


1 AS., Ch. 72, p. 187. 
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chants took long voyages and journeys by land and sea 
entailing great risks. The traders by land-route passed through 
jungles, which in those days constituted semi-independens~bufter 
states, and had to pay interest, according to the Artha-Sastra, 
at 10%, per month. The sea-traders paid as high as 2094: per 
month.! . On the other hand, from ordinary peopie only .2% per 
month could be realised at Law, and 141 at Dharma. The 
tendency of the Dharma was to lower the rates. Yet Gautama 
allows the maximum (the ‘Sea’) rate 2095.* Originally the 
Dharma School looked upon money-lending with disfavour. 
Apastamba forbids fo9d to Brahmins from ‘those living by 
lending [I. 6. 18 (20-22)]. Baudhayana cites [I. 5 (2)] that all 
the Dharma authorities condemn the usurer as a great sinner. 

§ 14. The Manava introduced a new set of laws on interest 
(VIII. 140-142). He accepts the vyavahara rate of 5%; but 
makes the increase binding on castes other than Brahmins. He 
grades even interest by caste. Accordingly, the Südra had *o pay 
tbe most. Evidently, the rate increased to five from two per 
centum since Kautilya's time. The Maàrava mentions the rate 
of Vasishtha under his name, but 1% to 5% he finds as the 
established legal rate. It seems that capacity to pay higher 
interest increased with the prosperity and wealth of the country. 
Yet the Manava, by allocating caste to rates of interest, sought 
to stop the tide of the economic law in favour of the Brabmin. 
The Kshatriya who had the least necessity of borrowing had to 
pay 3%, while the Vai$ya paid the real current rate 4% and 
the Südra 5%. Yajüavalkya, here again, follows the Manava 
(II. 37). Vishnu repeals the caste rates (II. 2-3). Si 

As to the interest on commercial debts, the Manava leaves it 
entirely open (VIII. -157). The commentators explain that ‘the 


1 AŚ., Ch. 68, p. 174. BUSI Tal argaíg: quu | GEIST AIRIA | esq were 
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sea-voyage' includes trade routes by land. This is confirmed by 
.Yàajüav alkya who gives the Artha-Sastra rates af 10% and 20% 


"and ir ihe alternative leaves the commercial rate to free con- 
tract.! ` 


Yàajüavalkya allows only the Dharma rate 14% in case of 
debts secured Dy pledges, and allows the caste rate of ‘Manu’ 
in other cases. Interest above the legal rates was regarded 
as usury, and-not recoverable.? A further limit was placed by 
not allowing interest to accumulate above double the 
amount cf the principal. ‘In loans, interest paid 
at ore time shall never exceed the double (of the principal)? 
Yajnavalkya reiterates it (II. 39), with some variations tending 
towards an increase about ‘interest’ in kind.’ He is fcllowed 
by Vishnu in clear terms: hiranyasya para vridhdhir dviguna, 
‘on 2ash, the highest interest is two-times’ (Cf. Gautama, 
XII. 29-31). This law is in conformity with the law of the 
Artha-Sastra, which throws light on the meaning cf dviguna, 
‘double’, used here. The Artha-Sastra in Ch. 68, p. 174, gives 
the law: “If (interest) is allowed to accumulate owing either 
to intention (stambhapravishta) or the absence abroad, double 

"the capital (mülyadvigunam dadyat), shall be paid. A creditor, 
who sues “for four times the amount lent, shall pay a fine 
of four times the total amount under the debt (bandha).” 
The last passage shows that the creditor could sue for upto 
“three times the capital lent. That is, he could sue for the 
capital plus twice the amount as interest. And tbis is also 
the natural meaning of the words of Manu and- Yajiiavalkya. 





1 Yajn., IL 38. MAING «xa JAZ fans NTR | 
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But the commentators of Manu, commencing with Medhatithi, 
unanimously hold*that ‘the double’ covers both the principal 
and interest. Medhatithi expressly rules out the other ipterpre- 
tation : “if it 1s said that the ‘two-fold’ (‘double’) character 
applies to interest, and that witb the capital debt the amdunt 
becomes three-fold, it will ngt be admissible. (In ‘two-fold,’ 
‘fold’ is part of the whole....... " This latter interpretation is 
recognised by our law-courts to-day. ^ ^ 


$15. The Manava does not allow compound interest 
(VII. 154) ; nor does it allow Kayika (corporal) interest, 
that is, in the shape of labour. The ‘corporal’ interest was 
evidently already an archaic form; it is not found in the 
Artha-Sastra, nor is its prohibition repeated in -Yajiiavalkya. 
Compound interest does not seem to have prevailed, for 
Yajiavalkya does not mention it Penal interest, called 
Karita Vriddhi, ‘stipulated interest’, that is, a rate contracted 
for but not allowed by law, was illegal! Compound interest, 
if agreed to in a different place (foreign place), was 
illegal outside that place and beyond the time agreed 
upon (VIII. 156). à 

§ 16. The Manava is unusually full on interest- It seems 
that the question was stil in controversy owing to changing 
economic conditions. By the time of Yàjüavalkya the rates 
had settled down. ^ 

$17. The rule of limiting the amount is of present interest. 
It is known as the rule of Dandwpat, and is held 
binding on all Hindus in the presidency of 
Bombay by the Bombay High Court, and in the presidency town 


- 


^ 
Rule of ‘Dandupat.’ 
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of Caleutta by the. Calcutta High Court, as the Hindu law of 
contract is still held applicable in the absence 5f a provision in 
the Irdian Contract Act, the Interest Act or the Transfer of 
Property Act, on the point. 
The Artha-Sastra proves that the laws about interest, 
= which we find in the Manava, bad already been 
,QDandupe cpr" introduced by the Artha School, except a few 
exceptions. For instance, (a) Interest in kind 
had been limited, though its rates were greatly reduced in the 
time ot the Manava. (b) Theruleof doubled accumula- 
tio n had become definite. It is, however, noticeable that it 
related only to secured debts, and it agam 
appears with the same definiteness in Yàjnavalkya. It must 
be therefore taken that the rule in the Manava similarly 
refers to secured debts, which is indicated by the preceding 
verse of ‘Manu.* 

S Ts. Interest was payable every year, unless the debtor 
was abroad. This settles the great controversy 
of thé commentators on the meaning of the word 

sümvatsar in VIII., 153 of the Mànava? Gautama quotes 
“this rule as,enjoined by some.* As the rule is in Chapter 12 of 
Gautama dealing with king's laws, evidently he refers to Kautilya. 
Gautama knows the rule of double accumulation as well. 
-Gautama is the only Dharma-writer who mentions these new 
rules on interest. This is another indication of the data of. 
Gautama's sütras in their present edition. 


Gautama on interest. 





1 Yajn., Il. "58. «fu: nua feqa wa afe wma 
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$ 19. The “rtha-Sastra gives some other rules which are 

Ode GUe-on not found in the Dharma codes. For instance, 
ee interest was not allowed to accumulate against - 
minors, bachelors, students “while away from home for study, 
the poor, and those engaged in long sacrifices The rules 
approved by the Manava were selected few. Others, e.g., the , 
last set, were rejected by it. The tendency was to remove 
disabilities from capital. Otherwise, the Manava would not | 
omit the rule in favour of long sacrifices. It may be that the 
Manava’s one-year law was interpreted to mean, as it literally 
does, ‘interest exceeding one year shall not be claimed"; and 
this would have been a sufficient protection. But this inter- 
pretation will make the law about accumulation nugatory. It 
seems that, the creditor was compelled to sue every year; he, 
on his part, was not allowed to court accumulation. The 
rule of yearly realisation was to be slackened when tlie debtor 
wanted it. a 


§ 20. A remarkable rule exists in the Kautiliya. When the 

debt has become due, and money has been 

tendered, but the creditor has failed to take it 
back, he cannot claim it after 10 years. The Manava which is 
generally against the bar of time (VIII. 145),? seems to accept 
the Artha-Sastra law, for in case of chattel the Manava also. 

— allows a limitation of 10 years (VIII. 147-148). The condi- 
tions for the fulfilment of the rule is perfect : 

"(But in general) whatever (chattel) an owner sees euoyed 
by others during ten years, while though present, he says nothing, 
that (chattel) he shall not recover. If (the owner) is neither an 
idiot nor a minor,aneéif (his chattel) is enjoyed (by another) before - 


Limitation by time. 
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his eyes, it is lost to him by law, the enjoyor “shall retain it." 
~ Yajüavalkya has also the rule of 10 years’ adverse possession 
for chattel (IT. 24) 


321. Kautilya, and following him Y&ajiavalkya, says that the 
debtor would be sued in order of tbe date of 
debts, debts owed to Government and priest 
(‘Srotriya’) holding priority by law.! The Manava does not adopt 
this rule. Probably it is a case of omission. In Kautilya there 
is a second part to this rule which seems to me to be a law of 
insolvency. We have already seen that interest, in case of a poor 
creditór, was not allowed by him to run. Here he says that when 
a debtor is leaving the country the total debts due should be 
claimed by the aggregate of the creditors? A recorded case 
in the Ràjatarangini, which we shall discuss later in this lecture, 
shows that à man, who wanted to turn insolvent, cleared his debts 
to the bést of his ability by selling off his properties, and left the 
country (VI. 16). It seems shat suits by all the creditors would 
have entitled them to a rateable distribution, and the rule of 
priority was suspenced. 

The law on debtors, unable to pay their debts, seems to have 
become hard with the supremacy of the Dharma law. The 
Manava and Yajnavalkya not only omit the above rule, but 
.make pauper debtors work for their creditors. 


Priority. 
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S 22. In mortgages, bonds were executed, according to 
the Artha-Sastra, as soon as the agneement 
was complete. It is called karan ain the 
Artha-Sastra. The same term is used by the Manava.? When the 
stipulated time was run through, both in simple and, usufructuary 
mortgages, the cause of actión arose and a suit becam® due. 
This could be put off, according to the Manava, 
by renewing the contract through a new deed.3 
If interest was not paid up-to-date, it was included in the bond 
debt and ‘the sum’ was changed.‘ This was the only gase 
where compound interest is allowed by the Manera. 
Here it formed part of the consideration of novation. The ques- 
tion of the compound interest in the bond was lintited by the 
stinulation of time and place, ‘beyond which it would cease, to 
be of value to the creditor.” (VIII. 156).5 

$ 23. Yajnavalkya describes a new sort of bond. „In this 
the charitra, ‘character,’ of the debtor was mortgaged 
(bandha). This wasa bond of h ono ur, that is, only word 
of honour was pledged there and no property. There is yet 
another kind of deed mentioned in the same verse of Yajfiavalkya : 
it is Satyankara, ‘Instrument of Oath (or Trath).2 In 
this no interest was mentioned and the money recoverable was 
double the sum paid, while the Honour Bond carried legal 
interest.’ 


Bonds 


Novation 





1 AŚ., Ch. ` 8, p. 148. 
* Manu, VIIL 15% Bi zgan a: wdfaseq ga: fauna! 
a aat fafsiat afa auu oftadaa i (In Jolly’s ed. it is Witu ) 
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§ 24. As to the necessary contents,and the number 


s of witnesses necessary to attest the docu- 
p dttertatiqn 33 ment, we have already discussed the details. 
à Between the time of the Mānava and Vishņu a 


system of registering bonds had grown up. Vishnu says that 
a docuinent is called ‘attested by thè king’ when it is initialled by 
the RegistraroftheAdhi-karana, which here seems to 
be a technical term, connected with karana, ‘deed’, and probably 
not the general term denoting ‘Government Office." The same off- 
cer under the same name is met with in the Rajatarangini?* King 
YaWmskara of Kashmir heard a forgery case on appeal. There 
the letter r had been changed into s, which converted rahitam, 
"without, ifto sahitam, ‘with.’ The document was registered, 
and the appellant lost his case in all the lower courts, ‘step by 
step.' The king sent for the books of account of the defendant and 
looked into the entry under the date of the deed. It was found 
in the debit column (vyayazmadhye) that Rs. 1,000 was paid to 
the Registrar (adhikaranalekhaka). The Registrar was entitled 
only to a small fee. The judges of the King's Council would 
not yet be convinced by this evidence. The Registrar was 
summoned, and he confessed his guilt. The change was made in 
the Registry Office (Vl. 1-41). 

Other codes also mention alternative registration either at 


* the ‘King’s office’ or at the office of the Jinapada, and also 


at the Registrar’s office of the Paura.* The last two were 


. corporate associations with great constitutional pg wers.* 


$*5.. Yajfiavalkyd, II. 50-51, deals with the lia bility of 


the heirs for the debts of the deceased. The 
Liability of heirs for 


predecessor's debts. general law had been that no member of the = 
family was bound to pay a debt contracted by | 
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the chief of the family unless it were for » family necessity.’ 
Kautilya (p. 174) makes an exception in the case of a debt con- 


tracted by the father and the duty of the son and the grandson ~ 


to pay it after the death of the father. He qualifies fiat debt 
as being for his life, marriage, land, or suretyship,— provided. the 
debt was*unlimited with respect to time and plate, otherwise it 
would have been barred by the covenant itself. In these cases 
the son and the grandson, as such, were bound to pay the debt.? 


e 


As to interest, Kautilya limits the liability to sons and does not . 


extend it to grandsons. Similarly, ‘heirs (which will include 
sons etc., as a matter of course) or others who succeeded fo the 
assets of the deceased,.or the surety who joined in the” debt, 
were liable for the interest.” 


This, according to the rule for construing sütras, relates to a 
debt which was ‘limited with regard to time and place.’ * The 
‘unlimited’ debt was to be paid only by ‘sons, grandsons, and 
heirs, provided they received (corresponding) assets øf the 
deceased. Without receiving assets only sons and grandsons 
had to pay the debt in case the debt was as qualified 
above. 

Kautilya distinguishes those taking assets from ;dàyàda' or 
heirs. The distinction is made to denote a stranger e.g., one who 
married the widow of the deceased ; with the widow he would 
receive the property to which widow had succeeded and would, 
become liable for the debts of the deceased. It would also 
denote the king in case of an escheat. 


The son, the grandson, tbe ddydda (heir) the .rikina-hara 


(stranger receiving the estate), and the surety were not bound to 
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1 
pay the following debts: (a) the “useless” and (b) “‘suretyship” i Es 
debts, and (c) "minor's suretyship" debts of the deceased.! 3 Es 

Tne latter law of Kautilya is expressed by the Manava, VIL, - Ei 
159-160: (a) “‘suretyship debts," (b) “idle,” “gambling,” or  . 
"drinking" "gifts," and the "(balance of a fine or toll"—"'the 
son is not bound to pay”; ‘the suretyship referred ^to is for 
appearance of parties in court.’ fos 

§ 26. The Manava does not saddle the son and the grandson 

‘Pious duty’ with the ‘pious duty’. It gives VIII. 166 | 
which negatives the theory: “If the debtor be dead and (the 
mo@agy borrowed) were expended for the family, it must be paid 
by the relatives out of their own estate, even if they are divided." 
In other words, the members of the family of the late kartā or 





k " 
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manager are liable for the debt, only if it was for the benefit of the — 
family. The following law of Yajiiavalkya has been interpreted 3 
by Aparàrka and Vijiàne$vara to mean that there is a duty —— 
on the son to pay up bis father's debt even when he does not X 





receive any assets from the father :— 


"The son shall not pay the paternal (debts) contracted for m 
wines, lust, and gambling, or due on account of the unpaid portion —— 
of a fine oz toll, cr idle promise" (II. 47). “When the father == 
has left the country (?.e., become insolvent), or died, or become —— 
afflicted (physically), bis debita proved by Me if disputed, — 
should be paid by the son” (II. 50). ES 

“He who has received the estate or the wife of the deceased — 
should be made to pay his debts. The scn in whom a | 
property vested [of the deceased father] to the exclusion of othen doe 
(putro nanyasritadravyah) [shall be made to pay his father's aut 
Of a sonless debtor, those who hold his estate pier be z 











see PA Ch. 68, pp. 174-175. a nfanamaazan mpenn 
^. Manu, VIIL 159. mama naamaa eem aa 
zema WU m arat & o! EC EUM 
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to pay his debts); II. 51. This by itself, or read with the law 
of Kautilya? which Yajnavalkya, as a rule, closely, follows,» 
means that the son to be liable must have inherited, yproperty — 
from the father. This is supported by Vishnu who agrees with * 
our codes generally. Vishnu in VI. 27, 29, 34, 35, 36, makes it 
clear thát the liability depends on inheritance or benet. But 
Vijüiane$vara, the author of the Mitāksharā commentary, and 
Apararka interpreted it differently. King Apararka, comment- 
ing on verse II. 51, said that rzktha- — (one who has received 
the estate,’) does not apply to the ‘son’ (4 yat (xenz-Ie-3qm:), 

and relying on a text (gadtesxzu uq. ‘debt is to herdis- 

charged by sons and grandsons’) Aparārka leans to the view 
that grandsons, in the absence of sons, should payethe debts of a 
wealthless grandfather (aa famam faatnea yatmaq Ug urat 
xz" exürgfafaie. p.653). But the text of Yajnavalkya qualifies 
the son with ‘in whom has vested the property to the exclusion 

of others’ (sraeiíziazsr), which clearly contemplates the-tondi- 

tion of inheriting and possessing assets from the father. 

This has been explained away by Apararka as meaning 
an ‘independent’ son (ataua, aq MAAN aa, p. 652). 

Viévarüpa, an earlier authority, however, takes the expression 
to mean just as I have translated above, and says, ‘the son of 
one who has left no property shall not be liable’ ( aaga gat 
zaq), for debt follows assets (uw g=iquiftatq). He 


cites the definite text of Kiatyayana that unless a son 


inherits property from his father in presenti he cannot be made 


= 
- 


^^ Fara asa eugesa avs 
34d aaae gal ena aaa (IL 47). 
faafe miga na agafa asta aT i 
gadaa w ĉj «x3 aifaatfaaq n (Il. so). 
faam ww app afearesaa a | 


gadisefuaze: geram afaa n (IL 51), a 
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to pay, even if the son were very rich. But VijiianeSvara 
„in his Mitakshara interpreted this provision of Yajfiavalkya 
against its express text, ignoring though not misinterpreting 
ananyasritadravyah,? on the basis of the ‘pious duty’ texts 
cited by Apararka, which in reality do not lay down what 
they ar^ alleged to do. However, that has become the inter- 
pretation of the Mitakshara School, although the Anglo-Indian 
law by its independent process has in effect restored the law of 
Yajiavalkya by limiting the pious duty of the son and the grand- 
son to the measure of the assets inherited. 
“Aur Codes do not contemplate any liability of a son to pay 
his father’s debts during the latter’s life-time. Yajnavalkya 
(II. 50) and Vishnu (VI. 27) mention death or civil death.’ 


S 27. Brihaspati preserves the law that a grandson 
was not liable to pay interest on the debt of his grandfatber.* 
N āra da (l. 4) says that if a lawful debt is unpaid by the son, 
it must be discharged by the grandson. “The liability does not 
descend to the fourth." * This is confirmed by Vishnu (VI. 
27-28). There is an artha-vdda (explanatory) verse in Narada 





gat: Wiw: «mw at {ad vxuwwi egy: )  saa-fimrw-ufe-u: aaa aia 2-44 
gat: Qtar: ar a@q:i1 (pp. 174-175). 


It should be noticed that in respect of the former class of debts, the sons and the | 
grandsons are exactly in the same position as any other successor to the estate of the deceased © | 
debtor. The latter class are debts benefiting the family, and for them the sons and the  —— 

^ grandsons are liable for an independent reasoning, not any pious duty. Z2 


! gare mug: alan daa zou fade wq qa: | : 


gaadis a «imr aq aaa arqufusg: n ana 

2 The law interpreted by our Courts and the Privy Council makes a son liable even i= 

the father's life-time on the doctrine of pious obligation for which there is no sanction in the — * 
3 Vijnanesvara on Yajn., II. 51. E. 

* Brihaspati, X. 49 (Jolly). See quotation in VM., p. 341 : 


auaa facer gaza fawrfaew i 
faqs arg uw ueque g i 
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(1. 6) which says *hat one's three ancestors are te be worsbipped.! 
This is, like the last (1. 5), a quotation emphasising the-moral* 
liability cf descendants and the hope of the 
ancestors fer religious benefit from the descen- 
dants. Verse 1. 6 gave rise to some ambiguity 
as to whether the liability in debts extends to the great-frandson. 
This happened at a time when the Code of Narada was the rpling 
authority in Magadha. The following case of Sridhara vs. Mahi- 
dhara noted in Asahaya’s commentary on Narada’s Code 
proves it.? “Three deceased ancestors, i.e., the father, grandfather, 
and great-grandfather, may claim the discharge of their terz@Strial 
and celestial liabilities from the fourth in descent. This rule is 
illustrated by the history of an action which was brought before 
the court in Patna (Pataliputra). A merchant of the Brabmana 
caste, by the name of Sridhara, bad lent the whole of his wealth, 
consisting of 10,000 drammas (drachmas), which he had gained 
through great labour, te a trader, by the name of Devadhara, 
on condition that interest amounting tc two per cent, per mensem, 
on the principal should be paid to him. The interest was duly 
paid to Sridhara at the end of the first month. In the second. 
month, however, Devadhara met bis death through an accident. 
His son died of an attack of cholera. Devadhara’s great-grandson 
alone was left. His name was Mahidhara. As he was 
addicted to licentious courses, the management of the estate was* 
undertaken by his maternal uncles. Tkey got into the hands 


Sridhara 


v. 
Mahidkara. 


of a cunning Brahmana called Smarta Durdhara, who 3 


advised bim not to pay a single rupee to Sridhara, gs he could 
prove from the law-books that he had no claim to the money 
The uncles of Mahidhara, much pleased with this piece of advice, p. 





: gama san sqetremte | 
gagas ataa: SITS a | e Meer T 
A Sa wipe doubtful authenticity, me bring found in the shorter 3 ae 
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promised to give 1.000 drammas to the Brahmana if they had 
‘not to.pa* the money to Sridhara. Thus, when at the close of the 
. second nr»nth, the uncles and guardians of Devadhara's great- 

grandson, Mahidhara, were asked by Sridhara to pay 200 drammas, 
m the amount of interest due on the sum lent to Devadhara, 
they refused payment. They said, We do not owe you the 
pringipal, much less any amount of interest. The Brabmana 
Smarta-Durdhara has pointed out to us that the obligation to 
pay stops with the fourth in descent.’ Sridhara was struck dumb 
with grief and terror, on hearing this announcement made to 
him-”-When he regained his senses (i.e., recovered from the 
shock), he repaired to the court of justice, attended by his family, 
friends, and sérvants, and impeached Mahidhara, together with 
his uncles, for their dishonesty. Both parties took sureties. The 
uncles of Mahidhara engaged Smarta Durdhara to plead for them. 
After pretending that his clients were connected with his family 
hy a friendship of long standing, he went on to refer to a text of 

àrada (I. 5), as proving that the obligation to pay the debts of 
ancestors stop with the fourth in descent. All his arguments, 
however, were refuted and held out to derision by a learned 
Brahmara, by the name of Smarta-Sekhara, who, at the end of 
his address, charged him openly with having taken a bribe from 
his clients. The consequence was that Mahidhara and his uncles 
lost their cause." 

The case was not decided on merits. And therefore it does 
not decide the point. Vijiianesvara is of opinion that the liability 
does not extend to the great-grandson.1 -And this is correct, 
as it is confirmed by other Smritis. Asahaya was misled by the 
case of Mahidhara and misconstrued verse 6. Probably the case 
would have been decided otherwise, if the etiquette of the Hindu 
Bar was not in issue?. We should notice that Yajiiavalkya has 


extended the law RIA UA (Kautilya) tc *absence ato or 





fi Vijfidneévara on Fajn. Il. 1 2 See Lect. XI below. | 
3 See Yàjn., U. 50, quoted p. 199, n., l above. 
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Leaving the country was an act of insolven¢y. The later Codes 

define the period of absence which would entitle the creditor to- 
call upon the son and the grandson to pay : 20 years' absence was 

made equivalent to death or yefusal for the purpose. Vishnu 

includes in ‘death’ ‘taking to ascetic life’ as well” Tor it was a 

civil death like insolvency. ^ $ 


E 


$28. The law of interest was the subject of minute discussion 
Vasishtha’s rule of #2 Juristical development. It was carried 
ac oc mut Lo much further than our two Codes, by Narada, 
Brihaspati and Katyayana. Between the two 

Codes, or of a time earlier, a remarkable doctrine is {Gund 
quoted in Vasishtha (II. 49). When the king dies, the 
running of interest ceases until the coronation of fhe new king. 
This unnecessarily puzzled Bühler.* All official and legel transac- 
tions were dated in regnal years of the ruling kings, counted from 
his coronation. With this we are familiar from A $oka'g inscrip- 
tions as well as documents in Sanskrit. The period betwéen tbe 
two points of time—the death of the ruling king and his successor's 
coronation—was a legal interregnum. It yas non-existent in 
the eye of the law, and no interest, therefore, argued the Dharma 
jurist, was to be counted for the period. We, however, do not 
find it in our Codes or the Codes subsequent to them. It seems 
that the doctrine never found approval with practical legistators. 
$29. Narada provides for a case which was left out by 
the two Codes. Interest does not run unless 

. there be an agreement. But even in the 
absence of an agreement, when debt is demanded and is 


Later laws. 





1 See Vishnu, VI. 27.  WaWifefa 23 wafaa faza uut nafaà arp aqgagtaaa Zu | 
3 Ibid. 
2 aarg Satna SE fae | r 
gat xismfaüau zagi aua (Führer, p. 9) II. 49. 
4 Bühler. S.B.E., XIV.,^p. 15 n. : “it gives a rule orér-ng all mone ney transaction to be. 


ped during the*period which intervenes between the death of a king and the coronation 
of E successor. Iam, however, unable to point out — parallel passages confirming Uh" 
* 96-7 24 
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not paid, interest accrues from the date ef demand, at five 
per çentum (which had been the legal rate). In friendly loans, 


Interest^imarded as 


in the absence of an agreement, no interest was 


damages where no chargeable, but- such a loan was presumed 


contract. 


Kàátyà;ana provides further for cases where a debtor has 


(c 


to have been advanced for six months only.! 





taken a loan called yachitika (payable on demand), and goes 
abroad before a demand is made, (there being no contract 


for payment of interest), interest will run after the expiry — 


of a year, and where demand has been made before the 
déstor’s departure, the debtor is allowed a free grace of three 
months whereafter interest begins to run. While the debtor is 
in the courtry, interest will date from the demand.? On the 
authority of these texts of Narada and Katyayana, the author 
of the Mitakshara has deduced the rule that in cases of absence of 
a stipulation for interest, interest will be payable from the date of 
demand. It is interesting to note that this part of the Hindu 
law of contract, in the absence of provisions in the Indian Contract 
Act and the Interest Act, was held to be applicable between 
Hindus by the High Court of Bombay.‘ Cases may still arise 
where the, Hindu law of contract may yet be found providing 
for situations unprovided for by modern legislation. 


by the laws of the place of contract (I. 105-106). - 





- 


Lex loci in loans, 


e * See citations in the Mitgkekara under Y. II. 39, '&a al^ ete. 


$30. The immense foreign trade of the period necessitated 
Narada to say that contracts of loan entered 
into foreign countries were to be governed m 


` 


1I 108-109: a afa: Whacaail arnaf afaq! 
qami Raam a qatna tt 
deed g afafaa ariana 07 


NAMARZA JTI qum NAA n 





3 Mitā. on Y. IL. 39 (in some editions, numbered II. 38). ^ ue 04 
4 Saunadanappa vs. Shivabasawa, 31 B. 354. > < e an = 
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$ 31. The royal law was very jealous «with regard to its 
jurisdiction in eases of loans. As Kautilya put 
jon onal liberY of it. ‘the nature of the transactions"between — 
creditors and debtors on which the yelfare of 

the kingdom depends, shall always be scrutinised’ (Ch._68, p. 174). 
The Artha-Sastra law discouraged interference b$ the creditor 
with the personal liberty of the debtor. We have seen fhe atti- 
tude of our Codes on the subject. The later Codes, however, 
followed the policy of the Artha-Sastra. The Artha-Sastra, for 
instance, prohibited the arrest of cultivators and Government 
servants while at their work, for debts. Nor was a wife, although 
party to a contract by her husband, to be arrested. Brihagzati 
forbids self-help by a creditor—‘where the claim is disputed, 
whosoever attempts (to recover his debt) without reporting to the 
king (the law-court), shall be taken prisoner and punished.” 
Narada directs that realisation of a debt from a solvent debtor, 
refusing to pay, is to proceed through the king. According to 
Katyayana, force was not to be employed in realjsing debts from 
the king, master, a Brahmin, heir, ériend (surety ?), merchants, 
cultivators and artists. The only exceptjon was ‘the wicked’ 
(.e., malafide debtors). The Dharma doctrine about the posi- 
tion of the debtor, well-nigh that of a slave, was not accepted . 
in the law courts. The old right of the creditor with regard to 
personal attachment was reduced to a vanishing point. 

$ 32. There ig no provision in our fwo Codes which eorres- 
ponds to Kautilya's "Interest on debts due from persons engaged » - 
in long sacrifices, or who are suffering from disease, or who are 
detained for study, or who are minors or too poor, shall not 
accumulate’ (Cb. 68, p. 174). = 





t “Cultivators or government servants shall not be caught hold of for debts in times of 
their work’. [P. 175 (Ch. 68)]. 


3 Sarda 9 xi ou; (ense uA! 


was a fang: aq a wif a fewfa n Cited by Nilakantha in V. Mayükha, p. 70. 


Katyayana has a similar provision. Jbéd. Yama (ibid.) also directs intervention Es 
the Court. ‘A solvent — who does not pay through wickedness shall be made 


pay by the king. a 
* Nilakantha’ e quotation i in V. Mayūkha, p. 69. uate anfest E SS ee ine Xo ro 
E . 3 T a d N. UP ad 
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CONTRASX, (continued) AND TRANSFER OF PROPERTY. 


Surety—"^joint anit several liability-—heir's liability—Agency— 
torts by agents—Contract of Carriage—Contract of Service— 
Slavery—Maurya law of slavery— Partnership—Corporations 
—Transfers—Mortgage—Pledge—Mortgage and doctrine 
of Trust—Redemption—limitation— Conditional Sale 
~, —Registrar of Adhi— Trust Deposits— Title and 
Possession— Purchase in market overt—Law 
* finder—Rescission of contracts— 
: Warranty— Contract of Marriage— 
Divorce— Specific performance. 


S1. .Suretyship (pratibhavya) in the Manava is of 
Tp POE VES two kinds: (1) for appearance of a party in 
court; (2) for payment of debt.1 The obligation 
of the surety in the fi?st case ceased when he produced the party 
in court. The court took sureties from both sides for the appear- 
ance of the parties and for court-fees. Class (1) refers to that, 
and also probably to a surety promising to the creditor to produce 
the debtor in court at the time a suit was brought. Class (2) 
was the regular surety who stood guarantee at the time of the 
loan for repayment in default by the debtor. An heir was not 
bound ~for the first class of suretyship but he wis so for the 
second. Yajfavalkya gives a third surety, pratyayika, who, 
according to other Codes, was surety at the ordeal proceeding. 
The liability of this too did not descend to thg heir. 





1 Manu, VIII. 158-160. J 


^ bid. VIII. 159. Wifauter-*- gagatan etanfayfa RA SIS emn 
* Yaji., II 64. cinfo Ge: nafsia aT | 
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The Mānava lars down : 

‘The surety who has paid off the debt shall be sufficiently 

recompensed. It shall be paid by him who has been 
discharged by the payment of the surety'3  4' 


This means that both the debtor and the co-surety AE any, shall 
make good the payment made by the surety. 6 
On liability of sureties Yājñavalkya, II. 55-56, says: 2 
“When there are many sureties they shall pay propor- 
tionately. But when they have taken up the liability 
severally ( lit., “when each one has become the picture 
of the debtor’), the creditor has the option (as to reaZiSa- 
tion). "When (one) surety has been publicly made 
to pay the amount, those liable to pay the debt shall 
have to pay double." 7 
The law in the two Codes is substantially the same. But 
unfortunately the section in the Manava (VIII. 161) had been 
misunderstood by the commentators. The law of joint" and 
several liability of surety, so clearly ‘enunciated in Yajnavalkya 
was known to the time of the Manava. 


$2. The law on suretyship is greatly develar in the Codes. 
Kautilya in this respect is far behind. The Codes distinguished 
two sorts of liabilities (M.VIII. 160-161) which had been known to 
the Artha-Sastra,but they proceed further and distinguish between 
joint and several liabilities. Later authorities further develop 
the distinction and declare, as rightly pointed out by Vijiia- 
ne$vara, that the several liability contemplated is of personal 
character and that when it descends to the heirs it becomes joint. 





! Manu, VIII. 162. facfeeqaa a nfa: eredua: i 
«umgaazafeufíezg sfafafa: v 
2 Yajs. IL 55-56. ea: wate eines: HAGN www | 
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*§ 3. In view of later authorities" it seems cegtain that the two 
Liability of heir Codes use the word ‘son’ designedly to limit 
“limited Yo ect the suretyship liability to the son only and not 
* to extenc it to the grandson. Here the ‘pious duty’ liability 
is thus lintéed to one generation only. ‘Manu’ gives a general 
term 'dàyada' (heirs) who are made»liable, and does no? mention 
the son in VIII. 160 (which is the substantial section), while in 
159*only son'is mentioned and no heir. Similarly Yajnavalkya 
makes all who take from the deceased, liable, and finally son in 
default of others. 

-Here the liability arising from suretyship and frcm ordinary 
debt parted company with regard to the grandson. Originally, 
as in Kautilyg, both for debts and suretyship the grandson was 
liable? but debt arising from suretyship came to be treated 
differently. lt seems that the Hindu lawyers did not regard a 
liability arising out of suretyship as a debt proper. It was a 
debt ezeated by law and not by the man himself. The lawyers of 
200 B.C. and later were free*to speculate about it as their hand 
had not been tied by *the Dharma law on the subject. The 

Dharma law had taRen note only of debts proper. 
x $4. Kgutilya says that there can be no relationship of debtor 
and creditor amongst members of the undivided 
family, e.g., betweer? father and son, brothers, husband and 





1 Kütyayana quoted by Apararka on Yajn. II. 54: 
mamami taataa a q acu | 
gaufa sq Zaat såa Gfaaq I. 
you, Ibid. BT gaas ata: manaa ga: | 
aa «urat a afafa faa: n 
In the printed edition of Apararka it is said on this verse of Vyasa: "quu qana- 
daa: gaa mamama mul |" Butit must be WWgAGlasfqugsat eto. 
2 yàja.1I.51. femme x ZA Alfa da q1 
is giaa aza: atom afaa: 1 E E 
' of AS, Ch. 68, p. 174. SRG gag zai) aata flame: awna: 
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wife.  Yajfiavalbkya applies this principle to suretyship as well 


as to lending.? - 

$5. The principles of agency are applied, as "e 
as the times of Kautilya and his prédecessors, 
to acts done by members of the f2:nily on behalf 
of the family. There agency, both express and implied, is clearly 
recognised. Agency of servants, agency of commercial agents, 

sales through agents, and tort through agents become subject 
of law. The Codes further discuss agency between husband and 
wife, of partners, and in commercial transactions. Any member 
of the family could be authorised to contiact 
on behalf of the family. A servant or even a 
slave could act as an agent in the matter of 
contract. Even a minor, if authorised to act as agent, would 
bind by his act the rrincipal: the contract entered into by 
him on his behalf suld be valid. 

§ 6. An agent selling goods of the principal was bound to 
render all profits to the principal. He was not responsible for the 
rates, and was expected to sell at the market- rate.! His position, 
however, was that of a trustee. The agent must exercise due _ 
diligence of a prudent man. If, for instance, owing to distance 
and time the price fell down, the principal was entitled to the 


Agency. 


Comm:-rcial Agency 
in Kantilxa. 





- 


! AS., Ch. 68, p. 175. gaai: faqigaar: maul afaa] qumauuasen | 
? Yaja. II. 52. qawaq eat: fag: qae “aa fe 
mfauisa amafi aq "T a 
> Cf. AS, Ch.58, p. 148. STAJI war, fazaa gaa, fiat quaa: fraaa aay, 
afas afua, Wfaaar qaae a faa, zefeaanal, AMAITUA A 
feza: | 
* Ibid., Ch. 69, p. 179. Faaa apenas fatwa qua NNA Ww ear: | 


(See the next footnote below for the reading 321 Tat ) ! 
5 And under the Chapter dealing with "Trust Ft Md Ch. 69) he treats the 
subject of commercial agency, between vaiyy^apritya (Hindi vaipàárí) and kara 


(Hindi arhatiya) and between master and servant. [See Ganapati Sastrin, AS., p. 75, for 


the reading vaiyyapri*]. - 


* AS, Gh. 697p. 179. Zamfara? ap afeea Geu.ramifada «uu Aaga = - : 
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market-rate of the*time when the goods reached the agent. An 
agent, even if the price be named by the principal, could not 
take the profit which accrued by selling at a higher rate; if 
price ean.» down he would only render account at the lower rate 
of sale an@ the price realised.! 

Commission agents (Samvyavahàtikas) and ““Guarantor-Agents”’ 
were free from all liability even in case of total or partial des- 
truction of the goods by accident or decay. On goods despatched 
by them to another place and clime the commission agents were 
entitled to make deductions for cost and damage borne by them 
amd the commission which they paid to other merchant com- 
panies. ‘“‘The rest of their duties are to be considered on the 
basis of the law of deposit (trust). ? 

S7. Intheselaws of Kautilya we practically find all the 
principles of commercial agency developed. 


applied Agency in The Codes mainly devote their attention to 
Ã. implied contract of agency. Thus Yajnavalkya 


under cortract (II. 31-33) deals with property recovered by the 

king. He is to restote the property to the owner, who is 

evidently regarded a5 the principal. Manu, VIII. 34, 40, provides 

` similarly in the corresponding place. Unless we take that the 
finder of the property is looked upon as an agent, we cannot 
explain the position ofthe provision in the two Codes. 

. Husband and wife are not liable for the debts of each 
other, according to Yajiavalkya, unless they contract as implied 
agent of the family.* The Manava also implies agency when 
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contract is made for the benefit of the family-even unauthorised 
by other members.' It is on the same principle that contracts 
by the manager of the family are held binding against the whole 
family estate. : 

§ 8. Injuries of civil nature have been treated both as tort 
and erime.- This feature is found in the law on 
assault commencing from Kautilya down to 
our second Code. Injury to another’s animal, mischief to property, 
etc., are both torts and crimes. Injury to human person is, as a 
rule, treated exclusively as cr me. The old law of wergild or 
Vairaniryatana, remembered in the Dharma Sutra—of 
Apastamba*, became obsolete before 500 B.C., and probably 
before 700 B.C., the period of the rise of the Artha law. Torts 
by agent which drew special attention of the first Dharma 
codes were those which had been the subject of speculation iñ the 
Dharma Schools. These were the ones committed by hired herds- 
men. The origin of the law about herdsmen is the administration 
of the so-called ‘Forest areas’ of herinitages. The earliest Dharma 
Sütra deals with the subject only in connection with hermitage. 
Out of respect to the Dharma law the Manava devoted an in- 
ordinate space to it (VIII. 229-243). The Artha Sastra discusses 
the subject as cattle-trespass, not as a section of contract (p. 172). 
The subject of master and servant is discussed under the law 
relating to Slaves and Servants. The Manava expressly says 
that the subject is dealt with from the point of view of the Dharma 
(dharmatatvatah)? Yajiiavalkya follows the Manava and takes 
the “‘Master and Herdsmen” as a separate title (II. 159-167). 

For the damage done by cattle the master wasresponsible and 
not the herdsman.* The measure of the damage done was dues 


Tort by age»ts. 
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cost of the crop eaten.! For cattle doing damage under the influ- 
ence of an Act of God or State, no liability attached to the owner 
(163). Yhe Manava gives fewer rules on tort (VIII. 238-243). 
If the fields are not protected, the liability will be lessened.? 
For torts ^y m of vehicle and by minors, Kautilya makes 
the master anc the head of the family responsiblo.? 


§ 9. Contract of carriageisa subject which grew 
mainly in the two Codes (M. & Y.). The growth 
proves the growth of trade and commerce on 
so great a scale that the carrier’s business becomes distinct and 
important. 

In “lon g voyages” the freight depends so punc- 
tuality as to time and destination. This is 
the rulein river navigation. There is, however, no fixed law 
as to freight at sea.* For Act of God and in the absence of 
fault on the part of the crew, the ship-owner was not to blame.$* 

The question of freight depended upon the condition of “proper 
place and time" t.e., time and destination were of 
essence. But the conditions could not be insisted upon with 
regard to a “sea voyage." 

= Verse 405 seems to lay down that empty receptacles of mer- 
chandise, brought back in ships, paid a nominal freight. New 
laws were necessary forsea-trade. Merchants forming com- 
panies for sea-trade and going abroad are treated in new laws 
by Yaàjfiavalkya (II. 259-264). Custom of trade had been recog- 
nised as early as the 4th century B.C. (Kautilya). Yàjiiavalkya 


Contract of Carriage. 
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says: ‘A carrier is to make good the loss of commodity, 
except that caused by an Act of State or an Act of God.’ This 
shows that the carrier’s fee included insurance charges ,against 
theft, robbery etc., and must* have been high. Failurs to start 
on journey at the appointed time entitled the merchant to 
recover damage as much as double the carrier's fee? ° 


$ 10. Contract of service is considered with reference to contfact 
by artizans, artists, priests, guilds of skilled 
labour, contract of slavery, pupilage etc. An 
artizan, if physically unable to do the work, was excise? 
Breach of contract was an actionabie wrong, the recovérable 
damage being limited to the immediate and not a remote damage, 
extending upto double the amount of the wage.? The Manava 
gives these principles, with the difference that it limits the liability 
of the workman to forfeiture of wage for the work done, and to a 
nominal fine in refusal to take up the work.* Yajiiavalkya-makes 
an exception: when the contract ME impossible of per- 
formance on the part of either party, the wage shall be paid for 
the work already done, and the contract will be at an end. As 
to breach by a priest of his contract with the head priest, the same 
rules are applied (M. VIII. 206). 

$11. A remarkable rule is given by *Yajüavalkya for. such 
contracts where wages are not fixed. The law would presume an 
implied partnership between the entrepreneur and the 


Contract of Service. 
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artizan in such cases. The latter will get a sRare of the profit.’ 
* This*primciple, although not found in the Manava, is very old. 
Kautilya has it.? ; 

i 12. In the case of skilled labour and professional 
artists, doctors etc., in work done by them on their own accord, 
the law implied a contract of service, and wages at the market 
rate and onethe evidence of ‘experts’ (kusalas) were awarded by 
the Court, according to the same authority.? 

. 813. There had been a view earlier than Kautilya that the 
contract being mutual the employer was not at liberty to get the 
work done by others as long as the workman was willing to do 
the work, and on breach on the part of the employer the 
workman wes entitled to the whole wage.‘ 

§ 14. Where wage was wanting, the Hindu lawyers regarded 
the case to be one of slavery. Hence the 
contract of apprenticeship by a novice, who 

worked with his master and received only food, is treated under 
the subject of slavery (Yajnavalkya II. 184). 

$15. A promise of slavery to a rescuer by the rescued for 

. himself and his dependants was held invalid, and the rescuer was 

awarded some compensation to be fixed by the evidence of 


Slavery. 


experts.* 
$716. Kautilya gives rules on slavery which throw a flood 
" amara laws on Of light on the subject. He makes * ÀArya" 


35 


Slavery. synonymous with ''free," which he uses pri- 
marily to denote the Hindu race. His principle is that 
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an Arya can never be a slave. Under, this principle, he 
brings the free Sidra also, whom he calls *AÁrya-pràna," 
“breathing the breath of the Arya” (i.e, the freeman). Except 
a born-slave of the Südra caste, if one sold an Árya- “Prana Sidra 
or a minor, he was heavily punished.t Chancelloic Kaxtilya 
introduced a policy of maxing his countrymén a nation of 
freemen. Under the Code of Kautilya, a slave, if ill- treated, 
e.g., made to carry a dead body and leavings of food, acquired 
freedom, and so a female slave with whom the master committed 
adultery.* Rape on a slave woman was punished as a crime. 
Offsprings of all self-sold slaves became “Hindu” (free) on *oirth.* 
Inheritance to those who had ‘mortgaged’ themselvésS was 
open ; and free earning, when not opposed to the work imposed 
on him, was also made available to the slave. He had to attain 
"^Hindu-hood" (aryatva) by paying off the bond money.* 

“All these laws applied to the born and àGAitaka ( pledged"), 
slaves as well.’’5 E 

Property of a slave was inherited by his own kinsmen.* 

If a female slave became wife of the *master, all her relatives 
became free. No “Arya,” taken captive in*war, could be a slave." 


§ 17. All these laws are repealed by the Manava (VIII. 415). 
A slave could not hold any property of his own (VIII. 416). Nor 
could he earn anything for himself (VIŠI. 416). Slaves’ children 
were accretion to the master (IX. 55). The Maurya law of slavery 
meant abolition of slavery in India. Megasthenes, a contemporary, 
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could rightly say, 25 he did, that there was no Slavery in India 
in bis time. But the reaction came under the Dharma-law, 
and the Dasa-kalpa, (‘Rules made about slaves’) of 
ES the Mauryas were set aside. To a Dharma 
Re-action in Manu : = 

against Maurya laws, lawyer it was preposterous to call a Sidra and 
a slave “Arya.” ‘The slave had been regarded 
as shatéel i in Dharma. It is to the great credit of Yajnavalkya 
Yajiavalkya on ‘hatin part he reverted to the Maurya policy, 
gr and applied principles of contract to slavery. 
Force avoided the contract of slavery ; a slave who saved the life 

of iis master was held to have completed his service and was free ; 
if he paid his price or the cost of maintenance he was entitled to 

obtain liberty? 

$18. The law Codes distinguished a guild from partnership. 

; Partnership (Sambhitya-samut- 
th &na)was a body (unity,‘samavaya’), formed 
to wotk-for profit (Yajnavalkya, II. 259).* A guild was a 
corporation which was not temporary and which existed as a legal 

person. In the latter case, the body corporate contracted debts, 
etc. (Il. 185-192), while in the case of partnership, the partners 
acted (II. 259-265). Partnership is already known to Kautilya. 
Partnership of priests had been a standing example. In big sacii- 
fices several partners worked conjointly, while the fees paid were 
ioint3 The Artha Sastra takes the case of the priests’ partner- 
ship first; the Manava does the same (VIII. 206-210) and 
says that the same principles will apply to other sorts of partner- 
ship.*~ The law court could divide the shares of partnership. 


Partnership, 
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A partner could give a proxy (M. VIII. 207),eand he could retire 
after receiving profits upto the date of his retirement (20€). A. 
partner could be expelled on good ground (AS.)!. Yajiiavalkya, 
found the centre of the law of partnership shifted from priest e 
to trade. It had shifted in the time of the Manava, and probably 
earlier. Wajiiavalkya corrected the order : his law of partnership 
is for merchants and foreign traders, and 'the same principles 
apply to priestly partnership and that of agriculturists and 
ertizans' (II. 265). Apart from guilds and other corporations, the 
latter two classes and the merchants had been by then thoroughly 
used to this form of contract. They joined for profit. A pàrtzer 
was liable for tort against other partners, acting beyond authority 
or negligently (II. 260). For extra exertion of the nature of insur- 
ance, e.g., preserving partnership property against robbers etc., 
he became entitled to a fee of insurance (II. 260). Partners had 
to take notice of the laws of the country (261). Only the offending 
partner was liable for his illegal act (262-263). A partner's heir 
succeeded to the assets of a dead partner, or in the alternative 
one who took up the vacant share ; othefwise the king was en- 
titled to the assets of the deceased's sharé (264). Dishonesty, 
and uselessness (incapacity in making gain) were reasons for 
dissolr+żion of partnership, but an incapable partner 
could give a proxy to work for him. (255). 


§ 19. Corporate bodies in interna] matters weree 
regulated by their own iaws (M. VIII. 41). The 
court only punished a member ‘who would 
not obey à ‘resolution’ of the body.* The law implied a contract 
on the part of the members undertaking to obey the decision 


Corporations, 
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of tne majority.! The members were agents of the body cor- 
: porate, end whatever they received, e.g., from the king, belonged 
to the whole body. Appropriation of common property by a 

T member-^as theft in the case of a ^orporation.? 

§ 20. Kautilya gives laws on the subject only with reference 
to the tillage corporation, which he calls the ‘village’, where 
disobedience of members to the resolution of the body was fined 
by the court. If a member did not co-operate, e.g., in putting up 
a nublie show, he was not allowed the benefit of the work. 
“The same laws apply to the corporation called ‘the country’, 
‘ot caste'," etc.* 

$21. We have seen that both Codes recognise the laws of cor - 
porations. Before them Gautama knows them.‘ Vasishtha 
will fine ‘the village’. The Jatakas, the Buddhist sütras, and the 
inscriptions of the second century B.C. bear witness to the flour- 
ishing condition of corporate life. Yajiavalkya in particular 
recognises the body corporate as a legal persona. Debt could be 
contracted by such a body as one man, according to Yajnavalkya. 
It could hold property (II. 187), and employ agents (II. 190). 
. Yajfiavalkya’s law upholds the existence and rights of corporate 
bodies of even heretics (II. 191 and 192). It seems that 
there was a special reyal court for corporations in the time of 
Yajüzvalkya, presided over by three judges (II. 185). 
^ §22. Transfer has three technical terms in Hindu law: (1) 
uu. Adhi, ‘placing with’, is employed to denote 
all transfers by way of mortgage. The 
ddht may be, as Brhaspati and others say, of movable or 
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immovable property, t.e., an article, put in pawn or a 

mortgage. Probably the earlier in history was the movable/adhi, 

the pledge, as the word denotes the function of actuat delivery ^ 
with the physical possession of another. Narada however gives 

another explanation: adhikriyate iti adhih, 'adhi is-$o called 

because the property is placed under (another)? The second 

term is (2) vikraya (‘the reverse of kraya or ptirchase), 

that is, sale, a very ancient word. (3) Diana, ‘gift, * 

is the act of giving away, and is of course as old as the ` 
world. tt 


$ 23. Adhi is treated by Kautilya along with ‘Trust- 

Deposit’. From the Artha Sastra down t5 the 

any gage, Pledge later codes the clear principle upon which 

the Hindu lawyers base the law of mortgage 

(Adhi) isthe principle of trust. The Manava (VIII. 149) 

makes an Adhias sacred as the property of a minor in the hands 

of a stranger and a trust-property (nikshepa and 

upanidhi) Adhi, therefore, like trust-property, cannot be 

lost, (says ‘Manu’,) by limitation ofstime orby adverse 
possession (VIII. 145, 149). r 


$24. Itis necessary to take the law of trust first. U pa-` 
nidhi, which is a technical term in Kaytilya for preperty put ^ 
in pure trust, is defined by Narada-* - 
"When a man entrusts any property of his with another 

in confidence and without suspicion (it is wpanidhi).’’* 

Upanidhi is of two sorts: N i k s h e pa where the trustee knows 

the subject of the trust, and U panidhi where the irust- 

property is sealed, the trustee not knowing what the value of the 





1 Brihaspasi, XI. 17. Sge quotation in VM., p. 305:  wifqWar wp: q ow 


Agagi araea Men aada T i 
2 Narada, I. 124.  wfufmaa tnia: l | i 
3 See AŚ., Ch. 69, p. 173, avakri, ‘hiring’ for another secondary formation, aoe 
* Nar, IL |." wk za aa ferwfafeqafantya: | š 
: 28 f - Be 


> ` 





214 | TAGORE LECTURES, 1917 


property is or to whom it will finally go. Thyse two terms are 
knowi: to both the Manava (VIII. 149) and Yàjnavalkya (II. 65), 

while Kautilya has only upanidhi as a general term. Kautilya 
uses also four other technical terms denoting classes of trusts : 

Yüch:taka; Avakri ‘taka, AdeSa and Anüvadhi. Yachitaka is the 
property borrowed for an occasion, e.g., a horse by ^ friend. 
Avakritaka is | property on hire. Anavadhi is property entrusted 
to a carrier. Adega is not known, but the corresponding term, 
which later authorities give is, Nydsa, i.e., property placed in the 
hará of some one for some particular purpose e.g., gold in the 
hand of a smith to be converted into an ornament. Narada 
gives ';nother illustration of Upanidhi: a wealthy minor under' 
the guardianship of a stranger (Narada II. 15). Yajfiavalkya 
knows wpanidhi (II. 65), yàchitaka, anvahita, nyasa, nikshepa 
‘and others’ (II. 67). The Manava evidently includes the other 
classes in Nikshepa (VIIT. 190-197). The Hindu lawyers take 
ihto consideration two characteristics common to Adhi and 
Üpanidhi: transfer of the property and the position of the 
transferee as that of a trustee. In both cases ownership in their 
eyes lie with the reat owner. Both the Adhi- and Upanidhi- 


holders, using the property without ee were liable to the 
- punishment for theft.? 


$25. Adhi is divided by Kautilya in two classes, stha- 
vara (non-moving) and non-s/hávara (the latter by implication), 
2.€., immovable and movable. The rules applicable to both are 
the same in the Mànava (VIII. 143-145) and in Yàjiavalkya 
(II. 58-64), for they make no distinction between tne two, while 
they clearly have in view both classes. They, however, divide Adhi 
in another two divisions: usufructuary, and non-usufructuary, 
which the others call *usufructuary' (bhogya) and ‘secret’ (gopya).* 


~ The latter class in the case oft immovable property you. be B 





what we call today simple mortgalyes. 
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$26. The point of difference between Kautilya and the M#ilava 
and between the Manava and Yajüswalkya is” 
ang ght of redemption bout limitation. Kautilya says that an 
adhi with use to the obligee is never'lsst to the 

owner. The right of redemption always exists.’ Yajiavalkya 
has the same law (II. 58).* In the other case, says Kautilya, 
the interest shall accumulate, that is, the consequefice wil be as  * 
laid down in the law on debts.? This is expressed by Yàjravalkya 
thus (II. 58): the pledge, if not redeemed until the prinsipal 
is doubled, shall forfeit to the obligee. Yajnavalkya further lays 
down (zbid.) that if contracts depend on-time 
(the time for redemption is fixed), redemption 
would be barred after the date appointed. Similarly it is laid 
down both in the Artha Sastra with regard to immovable property 
(p. 178) and in Yajnavalkya generally (II. 64), that when from 
the mortgaged property the net profit accumulated is double 
the amount of the mortgage money, the property shall become 
automatically free.* The Manava is silent, but the latter rule is 
deducible from its law on debt and interest. If, however, expressly 
demurs to the corresponding rule in favour of the mortgagee. - 
It says that there can be no limitation against the ownership by . 
lapse of time in the case of Adhi (VIIT. 143), or in the case of 
trust of Upanidhi 4VIII. 145) or in Yachitaka which it does not 
name but describes (‘things used by permission, e.g., a riding^ 
horse' etc., VIIT. 146). 

This causes great confusion amongst the commentators, 
as the Manava is quite opposed to other Dharma Sastras, 
the others having followed the law of Yajfiavalkys. The 


Conditional sale. 


1 AŚ., Ch. 69, p. 178. "js: stimt: Hea | 

2: o «ifa: na fgg a9 af a «uc! | 
"WIS Kaai Ima Celer A M © 

3 AS., loc. cit" fanaat Deas We wa) 3 

s AS. Ch. 69, p. 178. ^ 


` 


> 


~ 





216 TAGORE LECTURES, 1917 


Mariava, as observed above, sets its face against the law of 


' limitation. 


§ 27. Other rules on Adhi are given which emphasise the trustee 
character ‘of the mortgagee. If he uses the Adhi (when he ought 
not to do so) he would be fined and lose his interest. He would be 
liable fcr loss, except in case of Act of God or State. He was 
bound to Kand over the property when mortgage-debt was 
tendered. He had to employ due care in using the property, and 
forfeited his rights (in proportion) when the property deteriorated 
owing to his negligence.t These rules are taken from the Artha 
Sast-a. Yajfiavalkya in addition gives a new rule. No contract 
of Adhi could be established unless acceptance by the obligee was 
proved.? 

W here security became insufficient the mortgagor had to give 
additional security, otherwise the debt became due at once. 
This latter rule is also found in the Artha Sastra which says that 
on deterioration the mortgagee shall bring a suit for permission 
to sell the property.‘ 

$ 28. There was a special officer of the Court called À d h i- 


Court-officer for pàla, who supervised the sale proceedings 
Adhi. 


~ etc., of the mortgaged and pledged property. 
He was, according to Asahāya, the Mortgage and Pledge 
Registrar who can even take the pledge in his own deposit. 


` The designation which Kautilya gives to him (Adhi-pala)® (‘the 


Protector of Adhis’) indicates that. 

$29. In matters of trust deposits which were all secret 
Secret trusdeposits. transactions, at times even without a single 
witness, Kautilya gives some executive authority to the judges. 
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They can employ detectives to find out the'real truth and-their 
evidence will be valid.: The Manava confirms this prqcedure.? - 


$ 30. No possession, in the view of the Manava, gave 

Title and Possession. DY Valid *title, (except ten years" possession 

a of chattel. other than slave VIII. 145-149; 
199-200). The Code lays down the general proposition 2 

"When possession (sambhog a) is proved byt no 
title (Agama) produced, title being the source (of 
ownership), possession in that case is no valid cause. 
This is the definite law.’ 

To this rule of law, the Code proceeds to give, the following 
exception : 

“If a man takes any chattel from the manket before the 
Government office (kula),* he acquires that property 
with a clear legal title by that purchase." 

“Tf the real owner (afterwards) claims the property,which by 
reason of overt (prakdsa) purchase, is untainted, the price shall 
not be lost. The king shall acquit him as innocent. The owner 
who had lost the chattel gets back his property from the king’’s 
(202). The commentators make the purchaser lose his money. 
Kullüka however on the authority of Brihaspati® says that the _ 
owner had to pay half the price paid. The text here is clear and 
the meaning given by me is in accordance with the spirit of the 


1 AS., Ch. 69, p. 180. 
2 Manu, VIII. 182. *sTeqara nfafafuddu1gufas: Í 
- «a234 daa feta am mus d 
s Ibid., VIII. 200. Sala} za eRia a exime: mf | 
wa: area aa a wu sfa faan 


Cf. Brihaspati's raja-purusha quoted by Kullüka on M. VIII. 202. It was a constitu- 
inb law that the king made good any theft in the kingdom. See Hindu Polity, II. p. 98. 


* Manu, VIII. 201-2029 fama wd fafwz war gaafaet i 
nau a fanz fe ara ww TA £s 
«o NS queer VAIRA TAR i E 
= szed su um meN wd wap 
* Quoted by Kullûka on Manu VIII. 202 : tem h os om 
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previous verse which gives the purchaser ‘a clear title’. By the 
‘time of Brihaspati a change came about, and the purchaser got 
back only half the money. 


§ 31.* The whole outlook of earlier and subsequent ‘aw is 
different on the main issue. Yajfiavelkya makes possession a 
valid picce of evidence (II. 22) except in cases of trust and 
government property (II. 25 ; 26). It is inferior to title as a proof, 
but even there the relative superiority of title suffers from the 
onerous condition that title without a title of possession was use- 
less. Yajnavalkya throws the onus expressly on the party 
alleging ownership to prove his case by title and possession against 
the man in possession (II. 171),1 but the Manava principle which 
does not admit possession as evidence, consequently, throws the 
onus on the man in possession to prove his title (VIII. 200). The 
man, whose possession was alleged to be without title was at once 
converted into the position of a man with a stolen property who 
must clear his character. Stolen property of which the owner 
could not be traced went to the king. 


$32. The law of the Artha Sastra on possession we have already 
‘discussed. Its laws on purchase from a non-owner 
(VIII.197-202) *asvami-vikraya,'are reproduced 
Lurehase in market in Yajiiavalkya (II. 168, 174).5 The doctrine 
of purchaseinmarket overt is how- 
ever peculiar to the Manava. It is an equitable doctrine of 
purchase in good faith, introduced by the Manava from some 
Dharma work defining theft. The doctrine that tne purchaser's 
money was safe was a doctrine created by the author of the Manava 
Code. The credit for that is his. Yajiavalkya borrows it from 
the Manava and fails to put it so well by reason of his framing 

~ the law in the d : : 
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> 3 See supra. = cies s Cf. Faja., II. 171; Nar.. I. 87. 
5 AS. p.190. | uif. 3 Manu, VILL. 201. See supra. 
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“A man shail get back his property, sold to another, whose 
guilt will be found, if he bought not overtly; and he* 
shall be considered a thief, if*he bought secretly, at 


low price, out of time, and from an inferior man." í 
$ 33. A sweeper finding a res nullius was to be confirmed in 
E MEI his possession according to Kaütilya, She king 


taking a share out of it on the principle of the , 
treasure-trove law.* The government finding a lost property 
deposited in the office of lost properties, which was a branch, of 
the Toll Office, and took it (as finder or heir to the community) 
if no one claimed it for three fortnights. This law is rendered 
in verse II. 173 of Yàjüavalkya, who, however, extends the 
period of waiting to one year. 

§ 34. The form af action knowh an Han 12 een of Sgle 

Rescission of con- and Purchase’ was open to both parties. 

vem It was a declaratory suit, primarily for the can- 
cellation of an executory contract. When the contract^oecame 
impossible of performance the vendor sought relief. The suit 
had to be brought within a limited time Tor obtaining anusaya 
(cancellation). If the contract was obtained under force and , 
duress (e.g., ‘criminal proceedings’), the vendor had hig contract 
set aside and the offender was also punished.5 

When property of the owner had passed to another by an un- 
lawful sale, the owner had to bring a suit in the Civil Court e 
(Dharmasthiya) under the same form of action to get the sale 
set aside and to recover his property.* 
| Yaja, II. 168. @ emenremfama mgqzfiuiswsifat i A 
Aaz Naga Zappa a amt j) 


2 AS. Ch. 73, p. 202. wtadiquaar: GRAAT aA cl Um ta’ q eto CE 
Yaja., II; 34-35. 

* Ibid, Ch. 73, p. 190. wem? azed safes q farageaniaart cat ici 
rat at! nS 

€ AŠ., Ch. 72, p. 187. a@earnRacaagaa: e 

* Ibid., Ch. T3¢p. 139. ZERI RIZA sies dandi Fa 

* Ibid. aenaran ww wea ww. | Ct Yayn., II. 169-170. x: 
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Awcording to thé Manava (VIII. 197-199) Ine sale would be 
“declared ,(vijiieya) null and void when made by a non-owner, 
unless by an agent (197). Witnesses were not to be produced 
by the plaintiff against ‘that thief, though he considers himself 
not a thief! His punishment was to be considered on the 
ground whether he had a valid excuse for his conduct and whether 
he agted alore; his accomplices (anvaya) were also punished (198). 
It should be noticed that the provision is directed against one 
who. bases his right on long possession (‘he who. thinks himself 
not to be a thief but really is a thief’. VIII. 197). Yaàjravalkya 
could not approve of it and does not adopt it in his Code. But 
the general principle embodied in VIII. 199? ought not to 
have been omitted. The Verse itself, however, is of doubtful 
authority, some of the commentators do not know it, although 
Medhatithi has it. 

§35.,In breach of warranty, contract was set aside 
_and damages awarded. The Manava, VIII. 203, 
lays down that if the same commodity as sold or 
meant to be sold is not delivered, the contract is not made good. 
It must be of the same quality as contracted for. A contract 
for a commodity at a distance and beyond the sight of the 
parties does not prevail? Yajiavalkya deals with the subject 
from the point of view of the crime involved, (II. 245 ff). On 
“this point the Yàjüavalkya Code is different. It gives only one 
rule on warranty, which is far from covering the whole ground.* 


Breach of Warranty.. 





1 Mons: VIII. 197. «d «a ure a AAG anfang | 
2 safer Hal ag 21a) [ama us aT! 
saa: a g fas al eme uw fera sd 
2 Manu, VII. 203. MAZGA eaeed famuavíd! ^ 
" WIN qwe. gin faxifxam i 


"4 yaja., IL 177. «XswwgsrsrgalerWaifümW | — ^ 
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§ 36. Marriage contract isa very i nteresting topic. 
I would not have adopted this title if 4 had not 
the authority of the Artha-Sastra. The Dharma 
school, it should be remembered, regarded marriage às a sacra- 
ment. But the Artha regarded it as a contract, whether entered 
into by parties themselves or vicariously through guardians 
(mostly, guardians for the brides). The consequences which flewed * 
from the contract view find expression in the Artha laws. There 
could be à divorce between the parties. There could sbe a 
forced dissolution by the State. [Probably there could e be .a 
legal unity by the decree of the Sovereign.!] There is great 
opposition offered on the point in our Dharma codes. 


337. A marriage contract, according to Kautilyd, was open to 
an action for rescission. If it was discovered'that 
the bride had known another man, the marriage 
would be set aside. Ifthe blemish had been announced before the 
marriage, the plaintiff was out of court. Likewise for unannounced 
blemishes of the bridegroom, a marriage wes liable to be set aside, 
and when the marriage was set aside thee gulka and Stridhana 
remained with the bride. In the former case the $ulka and stri-* 
dhana were returned to the ex-husband.? It is femarkable - 
how the Manava meets the situation.. “If a girl is given in 
marriage without" announcing her blemishes, and the girl is 
mad, a leper or has already lost her virginity, the giver shall be 
liable to punishment" (VIII. 205). [The punishment was a fine 
according to the Artha-Sastra.] As to the marriage self, 
if another girl was shown to the bridegroom, as it must 
have been done in many cases, specific performance 


— "3 Myint, At Xo = ^ ' E MEAT 


* AS., Ch. 72, p. 188. sxrdvstanfessareng nasa: "wafazug: emu us. E 
fanan Gxfaqal aisanana fame] fea, alean | 


Marriage contract, 


Divorce. 
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E à 2 3 , 
was decreed and the other girl married to him. The sulka 


"of the first marriage was lost, according to the Artha-Sastra. 


But the first bride, ac cording to the Mànava, remained a wife: 
“Tf one girl was shown and another given in marriage, the 
bride shall marry both for one ulka. So ordained Manu.”? 
And thfs a new law was attributed to Manu. The first marriage 
is not to be set aside, for, how could, in view of the Dharma 
lawyer, a marriage, which was created by sacrament and not by 
conteact, be set aside ? 
_. The passages VIII. 226-228 are interpolations, as they 
are mat known to all the commentators and they are out of place 
and incoherent. They at the same time are not contradictory 
to the law wê have reviewed. Yājñavalkya in the Acharakanda 
(I. 66:67) deals with the subject and not under lew proper. Im 
other words, he removes it from contract to sacrament. He says 
that fom not announcing the blemish, punishment would lie. 
The girl shall nat leave herehusband, otherwise she will become 
a fallen woman ; she js a wife with secrament. though of the 
punarbhi re-mixried, class.? 

Yàajüavalkya as a Dharma lawyer has given the best explana- 
tion: she’ retains the wife-hood, a lawful position (samskyita). 
By the dissolution of ‘the contract’ she would be lowered. She 
cannot marry a third time, as it is not recognised. It seems 


"that marriage of this sort of women became probably difficult 


in the time of Yājñavalkya. In the time of Kautilya marriage 
of such girls was quite easy as shown by a dozen provisions 


of Kautitya under different heads, e.g., a maiden who ‘Was E: 


— —— — —À 08 
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seduced had to be given a $ulka and stridhana so that she 

can easily find a husband, and so forth.! In any case the view 

that marriage wes a contract and £ulka was the consideration, 
was deposed for ever in Hindi? Law by the two Dharma Codes. 

$38. In the above topic* we have seen a case df specific s 
Specific perfotmance. Performance, But Hindu Law, as a rule, did 
not favour it. It preferred to award d&mages. 





To this policy the two Codes adhere.? * € 
+ E g., AŚ., Ch. 89, p. 230. Zee QA apzfesxuurid! egaa: - ysetewe:s Y | 
* Cf. Manu, VIII. 223; Yàjn, IL 176—177. For specific performance in reepect ofa 
contract for sale, and on promised gift, see Lecture XIII. mare 
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LECTURE XII. 
FAMILY LAW. 


History of Marriage—Dharma and Artha Schools on Marriage 
—Mianava Code revises Kautilya’s Law—Yijüaváàlkya on 
Marriage Law—On woman's inheritance— Forms of Marriage 
— sura Marriage—lIts present importance— Consequences of 
non-sacramental marriages— Marital relations between Dvija 
and Sudrà Sons— Adopted Son-— His inheritance—Primogeni- 
—jre—Partition—Early Doctrine of Dayabhaga—Mitakshara 
Doct:ine— Growth of Son's right — Succession to Stridhana- 
Daughter - Rise of her right—Mother— Partition by 
Father—Self-acquisitions — Exclusions— Order of 
Succession — Succession to Son — Escheat. 


§ 1. . Hindu literature has it that historically there was no 

z _ institution of marriage at first. The mmtro- 
duction of the institution is referred to a 

Vedic period. A. particular Rishi, who found his 
- mother leaving his father and taking to another man, ques- 
. tioned the conduct, and the mother replied that it was 
lawful. Thereupon ‘he discussed the question with the 
Rishis, who came to a decision and abolished the stage of 
“non-marriage. This is the history of marriage given in 
the Mahā-Bhārata.! It is probably supported by a mantra of the 
K. Yajurveda.2 The literature of this country is unique in this 
respect. Other national literatures do not remember or do not 
like to admit that originally the sacred tie of marriage did not 
exist. Here the matter is related quite historically, and the 
persons connected with it afe historical Vedic personalities. 
The origin of the institution is known and recorded. Even if 


~ 


History of Marnage. 





1 Cf. the story of Uddalaka Sve‘nketu in MBh. I. 122. 4ff " 
* (ited in Mann, IX. 10-20. 
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this history of th > origin be not quite accurate and we take it as 
a theory, it is still unique, as shewing the courage and boldness 
of the ancient nation in stating a truth, which the modern world 
was loath to admit for *their sociefy as recently as the last 
generation. They used to say that the theory w:fs true only * 
of nonsAryan races. But, here the ancient iiterature of 
the Aryans confirms the theory. 7 e 
82. Marriage, according to the Dharma School, 
c E is a duty, and, as already pointed out, a 
Schools on Marriage. Sacrament. Without son the Spaddha 
could not be offered to the manes, and, to have 
sons, marriage was necessary. Now we see from the. Artha- 
Sastra that both religion and State united in having a policy 
of population. The desire for progeny, from the political 
point of view, is as ancient as the Rigveda. Kautilya sanetions 
that a young woman, whose husband went abroad, after waiting 
for ten months, should petiticn to the Dharmastha mi for per- 
mission to marry another man, fpr, says Kgutilya, “te nullify 
ability to be mother is against lew.* [t seems to me that for 
early marriage, the political laws are to bg blamed, and not the 
Dharma laws. While the Manava, as a rule, contemplates late 


age-limits for men, at 24 or 30, for marriage,’ Kautilya seems to 


imply the limit st 16 for men and 12 für girl.* It seems from 
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the inscription of King Khaàravela (c. 160 B.C. ) ‘chat he probably 
married at the maximum limit, in the 31st year. 


$3. The Dharma law gave a sacred position to marriage, 
while the Artha law had made it, as we have seen (Lecture X), a 
contract and s contract easy for dissolution. They wore at one 
with regard to the policy that opportunity to make the 
numerical strength of the nation should not be lost, but the 
Dharma avoided the weakening of the marriage tie. 
$4. What gave opportunity to the politician wes the early 

Vedic snd post- Vedic custom or law which was nearer to the 
time of the No-Marriage stage and which was really a remnent 
of that stege. Inthe Jatakas we find the practice stated. without 
any abhorrence, that ladies of the roval household were allowed 
by their husbands to raise issues bv strangers. Kautilya 
takes the practice as absolutely lawful. that is, established. 
although some controversy arose since the time of the Jatakas 
as to who would be supposed to be the legs! father of the 
child so raised, whether the husband of the mother, or the 
natural father. The fo-mer view, Kautilva says, was that the 
‘owner of the field’ was the owner of the crop, while some differed 
and asserted that the man who sowed the seeds had the right to 
*he son. Kautilya had his own theory and he held that the son 
raised, belonged both to “the seed-owner and the mother. As 
through the mother the legal father claimed hirü, he became the 
heir to both the fathers) These lax practices, which were 
undoubtedly ancient, could entitle the Artha lawyers to deduce 
the principle that "obstruction to the ability to become mother 
is transgression of law (Dharma). 
i §5. The Dharma-lawyers, in view of the consequence, fought - 

against the very law which gave rise to such eduppdeuo Ápas- 
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tamba, in bold and open disregard of the ancient law, 
paces it inapplicable in his time. No levirate wis allowed 
by him though he admitted it as an ancient law. But the real 
fight was taken up in the Marfzva, which by itself is a direct attack 
on the political principles of the Artha on the question of marriage. 
In spirited and emphatic language it condemned levfrate and 
its consequential laws. lt deals with the subject under law 
proper (IX. 32 ff), thet is, the place where Kautilya has it. He 
gives two opposite theories of the Dharma School, (33-34) which 
resembled the two theories cited by the Artha. They wege 
evidently common to both. But the Manava gives adso the 
opinion of Kautilya :— 

"In the opinion of some the seed is impértant; in the 
opinion of others, the origin through women. If the 
opinion, where both are equally important, the issue 
looked from that point is praised.’ . 

The last was the opinion which was the exelusive opinion of 
Kəutilya according to his Artha-Sastra. , 

From IX. 35 d the Mànava gives itseown opinion. If you 
sow vrihirice. you won t get Sali rice, or beans. Hence the seed* 
is the factor (IX. 40). The son born does not belong to the. 
femily of the legal husband. The Code gives the opinion of the 
Puràna-euthor WVàyu, which the ‘historians’ recite (42-44). 

' Tt edds that a man is a unity of himself, the wife and thé 
son (45). The wife being part of the husband's body, 

"neither by price in return, nor by repudiation, the wife 
can be separated from the husband.” 4 ` | 

This, as usual, the author in giving his own view attributes to 





1 Cf. Ap., II. 10, 27, 2-7. 


2 Manu, IX. 34. fafae PaA iaa afaq I E eui =e 
gaza sH aq al nafa: usua il s EN pee 
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the primeval authority (46). The theory has a double signi- 
ficance: (&) that once a wife, always a wife, and (b) that union 
with another man is excluded ow ing to this conjugal unity. The 


* 
trinity „of husband, wife and son e&cludes a stranger. Further, 


once more stating his reasons (47-53), the author quotes the old 
theory afid the sanction on Niyoga (52-63), and then overrules 
and forbids the senction (64). and finally refutes the theory 

(65-68). He says— 
» [he sacred texts of marriage have no reference to niyoga.”™ 
Medhatithi is puzzled, as the Rigveda (X.40.2) does refer to 
niyoga.» Without knowing the history of the controversy, without 
knowing that the Manava was fighting the Artha laws of Kautilya, 
the whole treatment of the subject by the Manava Code is a puzzle 
to evergbody. Why should the Manava author go to the length 
of denying the fact of the ancient practice? Why should he 
call the ancient practice ‘a law for cattle’ ?! The answer is that 
he had to fight the law of thelast régime on the dissolution 
of marriage. At every step he must say that marriage 
was indissoluble. He would not leave any loop-hole for the 
*deduction that a women may not lose en opportunity to become a 
.mother. He would fill up the one breach afforded by ancient 
history, explaining away,the texts, by pointing out that the 
mantras which create the marriege-tie do nof mention niyoga, 
8o not sanction niyoga. As to history and literature, there | 
too the Manava was alive to the difficulty. The literature was 
full o£ instances of niycga. This he met by confession and avoid- - 
ance. There was in ancient time that rascally king, that Vena, 
who did not follow law and was therefore deposed. The stories | 
about niyoga refer to his reign (66- 67): 
"That chief of royal sages (ironical) fhused a confusion x 
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following the custom, only to be eondemned by the 

good people." 
$6. Controversy is followed by law. » From verse 69 onwards 
Manava Code revises 
MERMSS S AWS Artha-Sastra law, modifying and revising or 
repealing them, and where 'so necessary, recording its seasons, 
its own principles. (1) A widow may not remarry any 
one except the younger brother of her husband (69). "But 
even their new conjugal relation should be within certain bounds 
(70). This was a modification of the Artha-Sastra law Which 
had laid this very law for a wife with children by the late husbande 
And for the wife who was young and without children, the law 
had been that she may marry any one she liked. (2) If the 
husband went abroad, she must live loyally when maintenance is 
provided for by the husband. When not so provided for, she may 
live by blameless work (75), and she shall wait for 8 years, 6 years 
or 3 vears, according to the nature of the business en which 
the husband went abroad (75-76). Tf the husband provided her 
maintenance, she had to remain loyal. *Otherwise she waited 


the Code gives laws closely pursuing the , 


for so many years. The Manava does not Bay what she should | 


do after the waiting period, and this gives rise to difference of 


opinion amongst the commentators. Nandana gives the correct ^ 


meaning that a remarriage was allowed? but Medhatithi, though 
he knows this interpretation by his predecessors, disallows a, 
remarriage even in face of the direct permission by Narada and 
Parāśara. Other commentators, according to the view of their 
time, say that after the period of waiting she should go out to 
search the husband !* 

This law was a modification of the Maurya law : (1) When a 


— 
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wife has given birth to children, she should wait for the return 
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of the husband for over a year, the utmost being 8 years. When 


- She has not been a mother, for 4 years, and then she could marry 


another (‘in dharma-vivaha’). (2) If the wife was a virgin, she 
waited only for a few months after puberty, and then could 
marry with the permission of the Court any one she liked.! 

The main difference is that if the husband provided the wife 
with maintenance, she could never be free. The law was too 
well established to be ignored altogether. The Manava therefore 
gave the law, but with an effective rider. 

$7. Similarly the Manava in IX. 72-73 gives the very law of 
"Kautilya about blemishes discovered in the wife after marriage, 
but it modifies it by saying that the husband could do unto her 
tyaga.2 Tyàqa in Kautilya is a technical term denoting ‘separa- 
tion from conjugal intercourse’ as opposed to moksha (‘freedom’), 
the téchnical divorce. In other words, she remained a legal wife. 
according to the Manava, though given up by the husband. As 
to the effect of the transaction on the ‘giver of the girl,’ he was 
not entitled to the sulka, which, according to the Artha Sastra 
appears to. have accompanied every marriage and was recoverable 
by the father by suit. This is expressed by the Manava, “as far 
as he was concerned, the transaction had no effect.” 

$8. Kautilya says that if the wife was ill-treated beyond a 
mild abuse and three siaps, or similar beating, she could bring 


action for defamation or assault, and likewise if the wife beat 


the husband, he could also seek the shelter of the Court.* 
The Mánava gives this and almost all other laws of Kautilya 





1 See AS, Ch. 61, pp. 158-159. 
2 Manu, IX. 72. fafaaq wfewwnfa ms sat faníenm! 
afaat fanger ar mua: ANETA i 
* Jbid., 73. "wj &TWad! aana ufa | 5 
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4 AŚ., Ch. 60, pp. 154-155. “aq faat at sfa ema" saa Ra fee um | 


2 quawc-wumISAES al qw facrum: P^ anfia ASTRAL STALE: | 


E fer waft fega Ama nia, daan? vitu amfafee: | 


- 


~ à 
~ á ^ - cd 





CENTRAL LIBRARY 


FAMILY LAW 231 


with many slight modifications, unless thefe is a cause for 
difference in principles. The Code finally sums up thee subject * 
by saying : e 7 
(1) wife is a divine institution ‘given by gods’; one should  * 
not think ‘I have obtained her by choice’ (IX. 95) : 
(2) here unity is established by the Veda (96): e 
(3) the $ulka (which the Artha-lawyers regarded as esgen- — . 
tial—as the  consideration—in marriage) ought 
not to betaken, as it degrades marriage to the 
position of sale (98). The sulka is an archaic 
institution, it is a covert price of the bride (100) : " 
(4) The summary of the Dharma (law) on marriage is— 
Let Mutual Fidelity continue until death’ (101). 

There should not be severance between the two (i.e.,.no 
divorce) (102.) 

In many respects the Code of Sumati Bhargava was a dintinet 
reaction. But on marriage the Code was a factor for rdising its 
status to a sacrament—a moral ideal of the highest type. The 
Code rescued it from contract, which in the last analysis resolved 
into a sale. At the same time, the Manava has all the vices which » 
the monkish ideas of the Buddhists and the Jainas had ¢irculated _ 
about women. The Manava was for marriage, but not for _ 
women; Kautilya was for women, but not for marriage. 


$9. Yàajnavalkya is not concerned with all the con- * 
Yàjüavalkyaon trOversy. That had been already done by 
—— the Manava. . He records the result of the 
fight. The girl after puberty cam select her hgsband.! 
This law is given by Yājňavalkya in full agreement with the - 
law before the Manava. The Mànava would make the girl wait 
for three years.  Yajüavalkya “removes this condition. A 
girl promised is equal to a girl married.’ mme erem - 
i Yaj&, p 64e wm Wap wá wo! e 6 | 
? Mane, LX. 90-9 Hie ajaaa saga qti 
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follows the Manava; and not Kautilya. This was a question of 
principle. In I. 67-69, he, however, confirms the old law of 
Niyoga, in spite of ‘Manu’s’ dictum to the contrary. A wife 
(78-74) with defects could be superseded, but she should be given 
a solauum.' This unique provision is again adopted | from the 
older law. It isexactly the same in Kautilya. Again, when a 
question of principle comes up, as here, he follows Manu: he 
exhorts not to remarry whether as a widow or as an ex-wife.” 


$10. A great change is to be read in the provisions of Y ājña- 
valkya (II. 77) where absolute obedience to the husband is laid 
down as the highest duty of the wife. It was not the wife of the 
time of Kautilya who would bring an action for defamation or 
assault and become a defendant in court for beating the husband. 
It was not the wife of the time of the Manava who regarded 
“mutual fidelity” to be the highest duty. It was the wife 
of Yàjüavalkya's age, permeated to the core, like pickle, with the 
new mordls of Buddhism—with the ‘dharma’ of abject obedience 
and unnatural tolerance. The Hindu law-books—the Dharma 
Sastras like the Yàjfiavalkyan—have bequeathed that wife, it 
-seems, to all ages, undoubtedly to the great satisfaction of 
the Hindu-husbands. 
$11. From 83-87 Yaj Savalkya is dealing with the question 
of wife's duty on husband's disappearance. She has to remain 
loyal and ascetic ; relatives must protect her. That is all. Not 
a word about divorce. 
§42. YaAajiiavalkya, at the same time, introduces a curious 
new rule. *He prohibits widowerhood. A widower should “without 
delay take another wife.'? 
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$13. Yājñavalkya’s name must be always remembered for 
Yajtevatkyacn endowing women with the right of inher» 
woman's inheritence. tance. He heads the list of the heirs of a e 
sonless deceased, with wife and daughter, Without, 
his law, daughters and widows could not havé been 
heirs to-day i in this country. The Manava does not adpnit either 
of them in its list (LX. 185-187). Whence this change in the law 
and why ? Was the source foreign or indigenous? The credit « 
of Yajiiavalkya is greatly diminished when we see that the very ~ 
provision existed as a definite law in the time of the manie 
regarding daughter: 

“The movables of the sonless deceased, his own Te 
or those living with him ag united) shall take ; also, 
the maiden daughters.” 

“Tf one has sons, they shall take the property ; : otherwise, 
daughters, born of the four lawful marriages. In- 
their non-existence, the father, if alive, im his non- ^ 
existence, brothers of the deceased and his sons."* 

It should be noticed that the M durya law gives the 
daughter absolute inheritance. This is a very im; 
portant point, not only as throwing light on the right of daughter _ = 
but also that of widow. Ther? is no doub£ that the law was takeñ a 
by Yajiiavalkya, like so many other ldws, from the Maurya laws. | n 
Now Yajiiavalkya places ‘wife’ and ‘daughter’ in the same N- Ex 


If the daughter took absolutely, the wife also was int 
to take absolutely. The plain meaning of the ver : f 
previous law on which ELE A os 
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gives the daughter an absolute inheritance. The Artha-Sastra 
settles the question. 

$ 14. It would have’ been noticed that Kautilya does not 
onfranchise the widow. On the other hand, he has expressedly 
enjoined that the widow has no claim to the property. She was 
only entit'ed to maintenance from it. Nor does he enumerate 
the mother in the list of successors. Yajnavalkya's glory 
is thus enhanced. He not only enfranchises the wife whom he 
"places before the daughter, but also the mother, coming 
after the father.! 

'$15. The reason of the change in the policy of law towards 
women is, in my opinion, two-fold: Social and Juridical. 
Buddhism had conquered the Hindu mind. Its influence on the 
Buddhists and the non-Buddhists was alike in the matter of out- 
look towards men and women and their mutual rights. Buddhism 
had enfranchised women. The nun was an equal of the monk. 
The gates Gi the spiritual and religious rights were equally open 
to the despised woman as to the self-styled god of the earth. 
Nuns' sisterhood could and did hold property as much as monks' 
brotherhood. The conscience of the lawyers questioned, “why 
should not women hold property at law ? Again, we have seen 
that the new laws took away all independence from the woman 
in seeking a new alliance for herself and her support. What was 
she to do when the husband died? The lawyers who laid the 
life-long obligation on her to remain true to one man, must also 
think of prescribing some new right in return. If the law had 
been matured i in the time of the Manava, and Sumati Bhargava 
had been as great a lawyer as Yajiavalkya, he would have anti- 
cipated Yàjüavalkya's law, to make his desired policy well-rooted. 
The conclusion to which Yàjüavalkya cameras a lawyer, was 
one from which there was no escape, considering the basic principle — 
on which the Dharma lawyers fotnded their MEE of *indis- y 7 
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solubility of the marriage-tie. Women became half the person 
of the husband by the sacrament of marriage. Can, then, 4s 
Brihaspati put it later, anybody take the propefty of the 
dead man when his half- ‘body was still alive ?! On the game 
principle the mother being half of the father’s self, must 
inherit ‘in the order she was*placed by Yàjüayalkya. As to the 
daughter the history was different and the principle was 
different (see below § 40.) 


$ 16. There is a controversy amongst the commentators : 
whether the law of Yajiavalkya refers to the estate of a*sonless 
deceased person, divided from his agnates, or otherwise.” As we 
have seen in numerous matters, Yajnavalkya presumes, so to say, 
a knowledge of the Artha Sastra laws in men dealing with his 
Dharmaéastra. It is only when we read the two together 
that we fully understand Yaàjfiavalkya's Code. His is like an 
amending Code to the Code of Kautilya. Contemporary people 
knew and understood what was meant by his law. ‘hey knew™ 
the other law. the Maurya law which was cited even centuries 
later. It is not improbable that referettce to the Artha Sastra, 
with regard to these laws, is implied by vétse II. 21, which says 
that ‘the Dharma Sastra’ is stronger than ‘the Artha Sastra.’ If 
we take it to mean that the Ditarma Sastrg (i.e.,the Yajfiavalkyarf) 
is stronger than the Artha Sastra (4.4, the Kautiliya), the Code 
of Yajiavalkya is to be read with the ‘weaker’ (the amended) 
Artha Sastra. Now if we read the two together, we will have 


1 3 Bodens quoted by Aparürka.C9—2740) on YFàj., IT. 136: 
waa giaa a Gaan ow afefa:) aNu? mom mat qurqu3 «mi u 
gu wur aat ea qe Mata | Maseatltsa unu: garg t 


? Kautilya (Ch. 62, p. 160) lays down the law for the reunited ( sahajivantab}, “Those — — 
who have been liring togetheg shall re-divide their property whether they had already divided ž , 
their ancestral property before, or they had received no such property at all’ (Shama Sastry’s - 
translation). (Mr. Shama Sastry bas missed the technical meaning of ‘those living together. 
Kautilva is using the expression for the reunited family). After this the next sections — 
says, ‘the property of a*sonless man, Kis uterine brothers, or those reunited with hit, - 
shall take, and, also mmarried danghters. Hgre there is or between ‘uterine brothers! — | 
and 'the reunited ones’, which means, the law-gi is ETE. rece Ses i. my 
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to say that Yàjnavalkya refers to the individual, divided 
estate, and that VijianeSvara' and others are right, 
and Ap#rarka?® and, Sülapanr are wrong in their inter- 
pretation. 
But all the commentators are equally guilty in reducing the 
right of the widow to a limited interést. E 
$ 17. >The Manava (TIT. 21 ff.) gives eight classes of marriage 
* Forme nf Marriage. Which are too well known to be repeated here. 
; It is sufficient to remind ourselves that the 
‘ode allows six out of them and excludes Asura and Paisacha. 
The Asura it condemns on the plea, already noticed, that no 
considemation for marriage ought to be taken. The Paiśāchąa 
is condemned on account of moral repulsion. Ei 


> 
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§ 18. There is some new light to be focussed on the subject. 
There wfs originally only one form of marriage. The Manava 
Grihya Sūtra is aware of only two forms—Brahma 

sand Sadka.* They mean ‘priestly’ (brahma) and ‘contrac- 
tual’ (Saulka). Salka latterlf meant a ‘tax’, a ‘fee’, but in its 
original sense it seems te have implied a condition. Inthe Maha-  - 
Bharata it is used to*denote a prize or bet. Bhasa employs —— 
it in that sense in connexion with the marriage between Daéaratha —— 
amd Kaikeyr* Kaikeyi’s śulka atthe time of the marriage was — — 
that hex son was to succeed*to the throne. When it means a tax, it —— 


means the toll at the gate of the city, the condition which must be | ieee 


w q 





/ P > 
a- Fy Peels LN it 






fulfilled before entry was permitted. The underlying idea seems — : 

















oN 


. 








divided person. (Cf. Y. IL 139). In each case dhamgtate is burdened with the 
of the unmarried girls. It should be noticed that the provision comes after Kantil 
started the subject of division. After the last provision, follows the order of inheritance — — 
(dayakrama, indicated by the heading of the chapter)—sons, daughters, etc. It is thus ev I T 
that Kautilya is speaking of the inheritance of a man who had separated from nae s 


Similarly we can say now that both Aparürka (p. 943) and Mitra Miára, on 2. 


patni, only a wife married in one of the approved forms is meawt. This is cl 


tomy ijhaneévara (ed. Gha 02. The explanation of Tita i am 
Vij (e rpure, 1914) p. 92. e explanation of Vijna, 1s ev! 
&ounded on his comparative study of Rå is 
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to be a condition, a conditional security or copsideration. If the 
girl is given up, the śulka would be forfeited, otherwise it would. 
go to the girl and her husband. ‘If one damsel has been shown and 
another be given to the bridegroom, he may marry both for the 
same śulka’ (M. VIII. 204). The Artha School, as pointed out 
above, attached importance to $ulka. According,to the Manava, 
$ulka was returned to the bridegroom. A pair of omen was the 
$ulka. The Brahma form had no éulka. Marriage was completed 
only by Brahma or Vedic text. It seems that Sulka was not a 
part of the sacrament. The Manava rightly attacks Sulka, in the 
sense of consideration, as unlawful; legally it was thé tex$ 
which completed the legal tie This is asserted by the 
Manava, although it says further on (probably a later addition) 
that the Seven-Steps completed the sacrament.? This was a later 
view which attached more importance to the ceremonial tan the 
words of the solemn utterance. Sulka charged was comparatively 
nominal. It was symbolical. The Greek writers meption the 
custom of exchange of bride by a ĉouple of dxen. They also 
mention the sale of young women in opere market whom people 
bought to make wives. This refers to the*purchases and sales 
which the Artha Sastra makes penal (‘to take men or women to 
the market for sale’). The *$ulka, in the form of a pair of * 
oxen, came to be associated in men's mind with the sale of the 
woman. ‘A covert price’ of the bride is the name given to it by 
the Manava, who regarded it as no part of the Vedic ritual. 
The Vedic references are very probably to slaves bought, and 
the author of the Manata wa3 not wrong when he sajd that 
no former usage warranted a purchase of the paint. ° 


1 Cf. Mani, IL. 53-54; A pastamba, IL 6, 13, 12 and Govinda's comment on Baudhayana, 
I. 11, 20, 4. Manu, IX. 100: aga a naza q*"afa fs sag : 
t qesas qua wea qivaiemay n 
i Ibid., VIL. 227. qiífmu efus wu faxa 219 | 
aati fas g fos a: fé fe: ena oz 0 


3 Strabo, quoted he Jolly, Recht und Süte, § 18 McCeindle, Arrian P. 222. 
1 .» ch. 70. e 


31^ "roo s B © = 





CENTRAL LIBRARY 


—238 * TAGORE LECTURES, 1917 


$19. The Saulka was the Arsha form. On the analogy of 
the Brahma, which was open to priests, the Prajàpatya was 
introduced with the popular element Sulka. This was a later 
invention: Apastamba and Vasishtha do not know it. Nor 
do they know the Paisaicha. The Artha Sastra is the first 
work to give this name. Either the form was prevalent in the 
Pigacha country (Chitral) and the name was derived from there, 
or it was a mere creation of the lawyers. Kautilya in his laws 
prescribes punishment for it as an illegal act, and forced the 
violator to marry the girl and to pay Sulka to the parents. But 
aowhere he repeats the term. The Rakshasa, as Yajiia- 
valkyá says, was the form permitted in war. It had nothing 
to do with the Demons. The Asura in which the parents took 
a large amount from the bridegroom was substantially a sale. 
This shows that the À r s h a was not so regarded when the classi- 
fication came into existence, The Asura iscalled Minusha 
4 (‘popular or ‘human’) in Vasishtha,? which shows that this 
form was common amongst the vulgar. This form, too, the 
Mànava Code, oi the same principle—to stop marriage being 
regarded as a salé— condemnmns. But it does not bring about a 
drastic change. It allows inheritance to the son of the Asura 
marriage. In the early centuries of the Christian era India 
imported women from Persia for marriage. Under these condi- 
„tions Yàjüavalkya does not make the Asura marriage 
ilegal. By doing so many women would have been degraded 
from wives into slaves. Hence the old law was preserved. 


§ 20. The Ásura marriage has continued upto this day, and 
the people who are party to it do not think for a 

Present importance à e 
of Asura Marriage. moment that they are doing anything blame 
> worthy. No'one can say,that the provision of 
'Manu' against it is a vidhi when he himself recognises it later 
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and in inheritance. The later Code, the Mitaksharà on it, and all 
later authorities tacitly accept it as legal. Under such conditions? 
it would be wrong to look at the Asura marriage from the point 
of view of the English law and apply the principles of marriage 
brocagefoit.. Unless by legislation the Asura marriage is declared 


€ 


illegal, the Courts ought to uphold transactions connegted with 
it. The Hindu law does not abolish it. The disabilities it -. 


places on the nuptial rights are sufficiently penal. No other 
penalty without express legislation would be fair. 


$21. The term which is responsible for the names Asu Ta 
(converted from M anusha)and Rakshasa and Pai Sacha 
is 'Gandharva. It seems that it has reference to the 
practice of some people or even mythical people «who were be- 
lieved to be given to love-making. Other names were given by 
analogy afterit. The Gandharvas are associated with the 


Asuras and the Rákshasas. Weknow the other names _ 


of the Asura and the Rakshasa marriages. The Rakshasa 
is not known to Vasishtha who has in its place K shatra.? 
The Paisgaicha was the last to come in,the list. 


$ 22. The Artha Sastra defines the Brihma as making’ 


nee over of the bride with ornaments.?* It seems 
Parot pa ^ that by ‘Brahma’ Was signified a “com- 
"plete" or absolute marriage (like brahma in 

brahma-deya). The Prajapatya arises from sacred rites t 
be performed jointly (by the bridegroom and the bride) This 
was the highest ideal of-&b-—FHündu marriage. It is really this 
form which obtains to-day as a pormal and respectable form. 
It partakes of the nature of the Brahma also, as brides are generally 
given, with ornaments, by the parents. “By giving a pair of 
bullocks is Ársha." “By mutual unity is Gandharva.” “Gift to 





t Vasishtha, I. 34.  * - 
? AŚ., Ch. £9, p. 151. emi meinen: i 
3 Ibid. «joint maa: I 
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a priest at sacrifice is Daiva.” “‘By payments of Sulka is Asura.” 
"Taking by force is Ràkshasa." “Taking a woman who is asleep 
is PaiSácha. ! The introduction of She nomenclature Gandharva 
or Paisaácha produced this technical classification—of the Deva, 
Rishi, Gandharva, Asura, Rakshasa, Piéacha marriages. Brahma, 
Prajapatya, Arsha and Daiva, according to the Artha Sastra, are 
called Dhariia-Vivahas or marriages completed by sacrament. 
In them, says Kautilya, the father alone was the authority.? 
While the others (by Sütra implication) were not accompanied 
with Sacred rites. They became lawful when both father and 
mother agreed to the man and the woman remaining as husband 
and wire. In all these non-dharma marriages the $ulka which 
would have finally gone to the girl, was taken by the parents.* 
Inheritance was open to the children of the first four marriages 
(of sacrament), not to the children born of the last four marriages. 
§ 23. For wives a vritiz, ‘settlement,’ was made by the hus- 
band, of at least 20001.* This settled property and her ornaments 
constituted her stridhana, according to Kauti- | 
ConsequéM mariases. lya.’ The part of the éulka called $ulka-éesha, ——— 
R to be given later, went also to the wife.* Stri- 
dhana in the Rākshasa and the Paisacha marriages could not be 
touched by the husband on pain of criminal prosecution. If he ET 
took, for a time, the stridhana of the Asura or the Gandharva | d 
marriage, he was liable to restore it with interest.* But the — 
stridhana of wives of other marriages could be utilised by the — 
husband when he needed it. ana \ E. 
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Thus the union under the latter four forms was never regarded 
as perfect. Their children did not acquire the status of ful 
heirs, and the wives never became part ef the husband's spiritual e 
self. ^ e ? € 


§ 24+ This exposition of-the different marriages in the Artha 

Wait ung, P8stra and the rights thus cénferred¢ explains. 
between Dvija ani many obscure points in the law of inheritance. '. 
Marriage with a Sidra woman by all the upper 
three castes is allowed in the earlier law. Only in case of priests, 
the earlier Dharma Sütres prohibit a Sidra wife as the chief wife. a 
It seems that the priestly class was especially fond of ‘the black 
beauty’ as a Dharma Sūtra calls her : krishna-varnd ya rama...., 
(Va., XVIII. 18). When the Brahmin married ae wife, he per- 
formed his religious rites in her company. He gave her, his own 
status, as admitted by the Manava,? and pointed out by A$va- 
ghosha. That the fair-haired, fair-eyed Brahmin (and also. 
probably the fair Vaisya) should „be especially fond of ‘black 
beauties’ is a problem that belongs to Psychology. Its legal and 
social affects were enormous. A Brahmin,if he married in form 
a Südrà woman and made her his patni, a vrishali-pati in the 
language of the Sütra-karas (e.g., Va., XIV. II), must have a differ- 
ent attitude to his Sidra relatives. He*must perforce come to 
regard them as fellowmen. This, partially, if not wholly, may 
explain the existence of the learned Sidra and the Sidra talking 
Sanskrit. It was only when religious controversies of a bitter and 
revolutionary nature came on the stage that the Brahmips, or 
for the matter of that the orthodox community, tried tó suppress 
the Sidra. Marriage with their women by the Brahmin came 
to be questioned and the law revised. In discovering the date — 
of this revolution the Artha Sastra is highly. pear The ^ 
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marriage is fully allowed, and the issue gets a share in inheritance 
against the sons from wives of superior castes, though he is 
evidently not to offer oblations. The process had begun, but it 
.was far from being an object of attack. The Sidra with the 
“Aryan breath" of Kautilya was probably a Südra with Aryan 
blood in him—sron of a Sidra woman and an Aryan father. 
He was the Südra who had become part of the Aryan society. 
The process would have resulted in a complete fusion but 
for the social revolution of which the Manava was the Code 
Napoleon. 

§ 25. The Manava, as in every case of a new policy of law, 
discusses and condemns the Siidra-wife of a Brahmin, but he does 
not make a drastic change. The effect, however, was great, as 

'àjüsvalkya could and did totally prohibit it.! The prohibition 
from the thnic point of view was of no value. The mixture of 
blood had,already been complete. The 'fair-hair' of the Brahmin 
and the 'fair-skin' of the Vaisya had ceased to be the external 
sign. And the time had come when A$vaghosha had to say 
that there was no difference in complexion of the Südra and the 
non-Südra. The law only succeeded in making the caste system 
immutable and hide-bound, but after nearly a full fusion. 


826. The social revolution divided the Vedic India from the 
present Hinduism beginning about the yeaf 188 B.C. The 
Manava Code carried caste into every law, and every insti- 
tution, and carried caste into marriage also: such and such 
marrigge was only open to suck—-4--uch caste? The Artha 
Sastra contemplates a Sidra marrying according to Vedic rites. 
But he was no more entitled to any rite under the Manava 
Code. . No trace of a division of marriages gn caste is found in 


the Artha Sastra or earlier. 
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$ 27. All the classes of sons are already known to the Artha 
Sastra. As a consequence of the theory of 
Kautilya, the kshetraja son ðf a wife 
by another man inherits the immovable property of both 
the fathers as expressly laid’ down (AS. p. 164), likewise.the son ' 
secretly born (gidhaja). But the cast-off son (apaviddha) 
belonged to the one who performed his necessary ceremónies, and * 
so did the adopted son, the kanina and thesahodha, *. 
and the paunarbhava.! These as well as the kritaka 
and the parikrita—the constructive sons—received only 4 
when a natural (a u r a s a) son was born. This law applied only 
when the latter were '"savarna'" sons—sons from wives ef equal 
in caste. Otherwise, they received only food and clothing.? 
An a ur asa son even from a Sidra woman would exclude arti- 
ficial sons, according to Kautilya. The son, equal in riglits to 
the aurasa, was the son of the appointed daughter. 


The Manava discourages a kanina (son of a maiden), à sahodha” ~ 
The Manara and (son come with å wife to Her new husband), 
Yajnavalkya onsons. » son bought, a paunurbhava (from a widow 
re-married), an wpagata (self-given), amt a son of a Sidra 
wife‘—the first two, owing to the legal view against the 
kshetraja and the paunatbhava begause of the Manava 
theory about remarriage. The Südra'$son is excluded on account 

of the prohibition of the Mànava against the marriage with 


Sons. 


1 AS, Ch. 64, p. 164°. aa: Ja: | aafaqcemafaq ga a xa Raam fema a 
MR aaticaanTaafa a 2.3 "apHuulsufarg: Sead: qa: Saal, 
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Siiaré women. The bought and the volunteer sons differ from 
the adopted on account of the absence of sacrament. 

$28. Amongst the former sons the ksh etr a j a is excluded 
by the Manava against the auras a (IX. 162). When the latter 5 
does not exist, the kshetraja will inherit his real father’s estate. 
The Manava does not allow the kshetraja anything except main- 


Sene (1635. An exception is, however, made: if there be 


disruption of the joint femily estate. the charge of maintenance 
wil be commuted by giving him 4 or + of the property (164). 
He evidently cannot claim pertition. as he could under the Maurya 
lax. He. at the same time, is the sole heir when there is no 
aurasa son (165). In the absence of these two, the other ten 
come in the Code in the order they are placed (165). Yajiia- 
valkya follows Manu except with regard to the order, more 
particularly about the adopted son which we shall examine 


in- detail presently. 


$ 29. The main difference between the earlier law and our 
Sunga Code (M &nava) is that the latter does not allow a share in 
everv case where the constructive sons are Savarna. They are 
heirs, but they become entitled to the “paternal” estate (accord- 
ing to *Manu') on the contingency of successive failures. The 
difference was due to the changed attitude towards the old form 
of raismg sons on the ‘soil’ and towards the status of the - 
wie. Here Yàjüavalkya, of course, follows Manu. cdm 


Before the Manava Code, according to the Artha Sastra all 
these gecondary sons, if savarna (afthe game caste as the father) | z5 ae 
became coparceners. The share on partition was two -thirds b. 
the aurasa and one-third to the others (aurase tütpanne savarnd- 
strifiyimsaharah | asavarna grasichchhadana bhàginah). | HIS eios 
lower caste sons received maintenance in the presence of hi igher d zo 
„caste sons (A4S., 164). The Dharma School limited the « copi 
“denaty to the first six, the other sik being heifs. Lose is cl says p m 
stated by Sa mn leh aLi khifa as cited in the Viva : -Ratni- 
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kara (pp. 547, 552). Probably this is what is intended by 
Gautama's rikthabhajah and  gotra-bhajah. Sam kha-* 
Likhita define the shares*of the first six (which do not include 
dattaka, they being aurasa, kshetraja, putrikaputra, pannarbhafa, 
kanina, and güdhotpanna): “they are bandhu-dayddas, of the 
same gotra as the father and the grandfather; having in the 
coparcenary property coparcenership (riktha-pimdau sapindyam 
cha). Amongst them divide the property in ten parts—two 
parts for the father. two for the aurasa, three for the kshetraja 
and the putrikaputra, one for each of the others (V. Ratna. p, 547). 
Harita (V. Ratna. p. 545) also gives a scheme for a partition 
between the aurasa and five secondary sons (kanina, pau?, son 
of two fathers, kshetraja and putrika’). . 

The M à n a v a and, following him, Y 4j ña valk y a-educe 
the secondary sons into mere heirs. But the Artha Sastra law 
is restored with verbal accuracy by Kaàtyayana er. " 

saa du ga adai TEU Be: aana UTSISEIZU- 
arina: (Ratna. p. 544). . 

Devala also repeats it (cited by Raghunandana in the . 
Dayatatva, II. 37, and Jagannatha, 2 Cole. 332). 

Brihaspati gives shares to the kshetraja and others'— 
i.e., kanina, paunasbhava, according to Chandesvara (V. Ratna., 
p. 945). (Fanta: gaara us9z-unurfera: | ) e 

But Brihaspati's explicit text, cited by Chandesvara, a little 


earlier (p. 541) allows enlv majntenance to the others i in,the 
presence of the aurasa and the putrika. 


. 
$ 30. Both Yajnavalkya (II. 130) and Manu (IX. 168) say 
that the adopted son may be given either by 
the father or by the mother, while according to 
Kautilya' and Vasishtha (XVII. 29) he must be given by both., 
€ 

$$ —— M ÁÁ————!——— 

1 AŚ., Ch. 64> ewrenfaaarafgew! aw: | 

Ld e 32 = 
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The old Dharma theory that there should not be a 
' His position in Manu Substitute of a son, mildly recalled by Manu 
Has uih (LX. 161), is tracesble 2s early as Yaska (III.) 
where a son of the body alone rests on Vedic authority’. It was 
after a great struggle that the adopted ‘son’ was admitted as a 
son by the Dharma-lawyers. Gift of a son was based on the 
doctrine of sale, that the father can sell his son. This was 
questioned even before Yaska’s time who cites the controversy 
(sati ciafamarfasal aaa a ge: gunt Mane xam 
III. ©. That the father can sell his son was itself based on Vedic 
pessages suggesting that the wife herself was purchased on 
accounv of the $ulka. The interpretation of those passages was 
challenged by Apastamba (II. 6. 13. 12) and he said that 
marriage was based on sacrament and not on consideration. 
Hence, ‘he held that there could be no gift of a son. Vasishtha 
opposed these arguments. He pointed out that sale of sons are 
mentioned in the Veda (XVII. 31-32). But Vasishtha could not 
give a text for the gift of a son, which the Dharma-lawyers dis- 
tinguished ; such an abnormal thing was to be supported by 
a definite text.  Vasishtha had to fall back upon the Vedic passage 
«regarding marriage (I. 36). Gautama (XXVIII. 32) and Bau- 
dhayana (II. 3. 20, 31 ; VII. 5) without any discussion mention 
the gifted son. The ‘sun bought’ was a separate class by himself. 
‘Manu’, as he condemns the doctrine of purckase in the case of 
wife and bases marriage on sacrament, similarly, bases the adop- 
tion of the gifted son (datrima, i.e., what is later known as the 
dattaka) on sacrament—dadydtam, yam adbhih (LX. 169). 
‘With (libations of) water’ (adbhih) Which, to quote Devana 
B h a tta (Smritichandrika, Ty. II. p. 669) refers to the vidhāna 
or sacrament, or to quote Vi $varüpa,todharma(Y.II.134, — — 
was ‘essential (Raghavananda, adbhirityavasyam). us 
affiliation.is so complete, owing to this new doctrine introdt ^ a d. 
: In Manu, that the datrima son, unlike all other fictional s bs -t 
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f 
not any longer belong to his natural family, and he is not allowed 

to offer oblations to his natural ancestors (M. IX. 142). Hee 
adopts the family of his saeramental father, and is completely 
severed from his natural family. It was a natural corollary 

that the, position of the dattaka son should go up in Mant. He 

is placed in the Mànava Code (IX. 158-160) as the third in, the list 

of the twelve sons, coming after the aurasa and kshetraja, while 

he comes very low in the Artha-Sastra which gives him the ninth 

place. The Artha-Sastra order is followed by Narada (XIII. 
45-46), who in turn is followed by Devala (cited by Mitra-Migra, 

p. 620, ChandeSvara, p. 550, and others), and Yama (similark? 
cited). We have already seen that Narada is always faithful 

to Kautilya. Baudhayan a (II. 2, 10-23) and;jGau tama 
(XXVIII. 32-33)—I think, under the influence of the Manava 

Code — give dattaka the same order as the Mànava. The agreement 

with Baudhayana and Gautama puts the genuineness of the text . 

of the Manava beyond doubt. Mayne (who says “No doubt Manu > 
is one of the five who thus favours the adopted son. But it may 

be questioned, whether his text has not undergone an alteration 

in that respect" —Hind» Law and Usage, 7th ed., p. 130) does not e 
take note of that agreement, nor does he notice the fugdamental 
doctrine enunciated and relied. on by the Manava. Brihaspati 

who keeps faithful to Manu, gives the same order as Manu (Jolly's 
trans. of Bri., XXV. 39-40, SBE. XXXIII, p. 376, 3 Colebrooker 
162-171). Vasishtha who has a different doctrine on marriage — 
and the right of the father in his children, assigns naturally a low 
position—the eighth—to the ‘dattaka’ (XVII. 12-28. * 28-39). 

This is repeated by Vishnu (XV. 1-27. Ápastambaon 
account of his theory that there is no property of the husband . 
in the wife and of the father in the son or daughter, does not | 7 
recognise adoption of son or daughter, nay he does not accept any _ Pd m 
substitute whatsoever, holding,;that a son is cg — - tcd 
progenitor only (I. 6. 13. 5-11). * * E 
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Manu (IX. 158-160), Baudhayana (II. 2. 10-37)"and 
Gautama (XXVIII. 32-33) have the order thus :— 


M. 2 B, E G. 
a) ‘those who are inheritors’ :— 
1) aurasa. ja urasa, aumsa, Bí 
(*putrikà-putra' treated $ putrika-putra, 4 
separately) 
2) kshetraja, kshetraja, - shetgaja. 
3) data, datta, “lata 
4) kritrima. kritrima, kritri ma, 
5) gudho? gudhaja, gudho® 
6) apaviddha, apaviddha, apaviddha, 
b) ‘those who bear ( buth¥golras’ :— 
7) kànina, kanina, kànina, e 
8) sahodha, sahodha. sahodha, 
9) krita, krita. paun” 
10) paun’ paun? putrikà-putra, 
ll) svay’ svay’ * svay? 
12) 4Saudra. nishada, krita., œ 
(from śūdrā ) 
paraSava, x 
(illegitimate, without 
marriage—not an ec = 
heir. e = 


There is a complete, verbal and substantial, “agreement between 
Manu and Baudhayana, while Gautama has his own view on the 
position of the putrika-putra and the purchased son. The pauna»- 
bhava comes down in the Manava owing to its hogtility to re- 
marriage. This is certain that Gautanta implies that the datta 
occupies the sante status as the aurasa, born out of dharma wed- 
lock. It is implied that the datta is cut off from his natvral 
gotra. Before the Manava, only in Kautilya we have the high - 
position of the putriké-putra who is placed next to the aurasa _ 
and above the kshetraja. Devala follows Kautilya completely. 
Baudhayana, Gautama and Manu are in agreement regarding the 
high position of the apaviddha, while Manu with his statement 
of object and reason raises up the datta, in which respect Vasishtha -< $ 
is nearer Kzuțilya than others. Harita has a less ancient order. __ 

Now mhas a S E 28-133) on 
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sons. His order is : (1) aurasa, (2) putrikà-putra, (3) kshetraja, 
(4) güdhaja, (5) kanina. (6) paunarbhava, (7) dattaka, (8) krita, 
(9) kritrima, (10) svayamdatta, (11) sehodhaja and (12) apaviddha 
(‘the son of Sidra by concubine is also an heir’ IT. 133). Except 
for bringing down the sahodha and tie apaviddha to the bottom, 
Yajnavalkya follows, as in so many other matters, the Kautiliya. 
He does not «gree with any one else. He found the law of the 
royal law courts still following the tradition of the Kautiliya, 
except regarding the sahodha and the apaviddha who must 
have become extremely rare or nearly obsolete. The position 
of the cattaka, in spite of the Mànava laws, in actual life had 
not improved. This explains the attitude of Devala and 
Narada and Yama (3 Colebrooke 154). It seems that in the 
later Gupta time, juristic opinion ultimately crystalised in 
favour of the higher position for the dattaka son as advocated 
by the Manava Code, for Brihaspati does give him that 
position. Katyaiyana is not quoted to prove a contrary 
opinion. We shoulc therefore take it that the Hindu law’s definite 
and ultimate resolve was in favour of the dattaka, as far as the 
codification goes. After Brihaspati and Katyadyana, we get 
the Hindu jurisprudents. They, from Vi$varüpa and 
V3jüànesvara, down to Mitra Miéára, accept the 
order of Manu and Brihaspati, and disregard Y ājñavalkya 
and others. The only dissent sounded by Jimütavàhana 
(Dayabhaga, X. 7) is discounted by Jagannatha and others 
who were familiar with the living opinion in Bengal. 


§ 31. The Code of Manu, (IX. 158-160) and all earlier and 
Inheritance by the later codes, except the Code of Yàjnavalkya, 
ires divide the twelve sons into two classes— - 
‘bhandhu-dayadas’ and ‘abandu-dayadas’, literally ‘those ne E ii 
to the bandhus' and ‘those not succeeding to the bandhus', which 
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e 
are meant the bandhus of the artificial father is now made clear: 
the Mànava adopts the two technical terms invented,by Katt 
til y awho defines them, while others use them as well-established. e 


Kautily a (III. 7. 60) Says :— . e d 
styamjatah pitri- -banéhünàm cha dayadah | pararh-jatas 
samskartureva, na bandhünàm | tat-Sadharmé.. .. .. ... 

dattah. e ^ 


“The son produced by the father inherits also the relatives 
of the father ; that one produced by another, inherits (the father) 
who performs his sacrament, and does not inherit the relatives 
(bandhus). Such (the latter) is the status of the datta (son). ; 


The Manava classes aurasa, kshetraja, datta, kritrima, 
güdhotpanna and apaviddha in the bandhu-dayada class (IX. 
(158-159), and the latter six —kanina, sahodha, krita, paurfarbhava, 
svayamdatta, and $audra—as the a-daydda-bandhus (IX. 160). 
Gautama calls his two groups of six each as ‘riktha-bhajah* 
and ‘gotra-bhajah’ (XXIX. 32-33) 7.¢., ‘inheritors’ and the ‘bearers 
of (both) gotra (names). Baudhay ana does not know any 
such division, but H ār ît a (VM., p. 619) ses the term bandhu- 
dayadah and a-bandhudayadah ‘and places datta as the first in the 
latter. Narada (XIII. 47 ; VM., p. 620) and De Wala (VM, 
p. 620) divide their enumerations of the twelve sons into two divi- 
sions (1 to 6 and 7 to 12) under bandhu-dayadas and a-bandhu- 
dayadas. Brihaspati calls detta, epaviddha, krīta and krita, 
‘riktha-sutah’, “inheriting-sons.’ 

The two terms denote that the first class of sons will succeed 
to collaterals, while the latter swill inherit lineallf or more 
strictly their artificial fathers only. By counting the dattaka 
son below the first six, all the* metrical dharma- Sastras, except = 
Manu and Brihaspati, exclude the collateral succession of the 
dattaka and kritrima amongat others. Yajnavalkya, however, * $ 
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ignores the distinction of bandhu-dayadas and non-bandhu-daya- 
das, and so does Vishnu. 


$32. The commentators met the problem, and all over 
India except Bengal. unanimously rejected that limitation on the 
dattaka’s capacity. Asahaày a, thé oldest known commentator, 
in spite oc hig being the commentator of N àrada who places 
the dsttaka son amongst the non-bandhu-dàyàdas, counts the 
dattaka as the third (Asahày acharya cited by Chande- 
svara in the V. Ratnà, p. 544). Asahàya expressly holds that 
he inherits both his adoptive father and that father's relatives 
(jiads) ViSvartipa, the oldest commentator of Yajna- 
valkya and a high authority, writing on Y. II. 136, cites Manu in 
preference to others and bases his opinion on his text. Similarly 
Vijtmanesvara (on Y. II. 132, Mit., T. II. 30-35) refuses to 
recognise the distinction even of Manu, and the difference between 
anu and ethers he explains away ‘as founded on the difference 
of (the.sons) being endowed with quality.’ This interpretation is 
adopted by all subsequent writers of every school—e.g., Devana 
Bhatta (Smriti-Chandrika, X), Chandeésvara (Vivada- 
hatnakara, p. 551) Vachaspavi (XVL, p. 230, pürvapürvà- 
bhàve^,etc.; ignoring Narada). Mitra-Miéra (VM., pp. 618-621) 
after a masterly review of the different authorities notices the 
conflict —'Here is a conflict with Manu clearly'........ "This is 
to*be removed by referring the (opposing, contrary texts) to a 
difference in caste or to local custom,' that is, the other texts 
being contrary to Manu, they have to be taken as referring to the 
adoption of a lower casteson or to a local custom contrary to Manu. 
TheDattaka-Chandrika (V. 22- -24) says ‘the doctrine of 
one holy saint that the son given is heir to kinsmen, and that of 
another that he is not such heir, are to be reconciled by referring 
£o the distinction of his being BEggrrad with good qualities or 
othefwise).' 


The author of the Sarasvativilasa (§ 296, Setlur's 


-= 
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trans., p. 161) counts him as the fourth. Similarly Madhava 
rejects Harita (§ 52, Setlur, p. 330) and the M ad an a 
Parij ata follows the order given in,the Subodhiné on the 
Mitakshara (Setlur, p. 521). | 

Jimuttavahana, of the other hand, clearly holds l 
(X. 7-8) that a dattaka is not entitled to succeed collaterally. But 
he has not been followed by Jagannātha and his cóntemporaries f 
(Mayne, 7th ed., p: 216). The High Courtof Calcutta 
in Puddokumaree v. Juggut Kishore (5 C. 630), it is submitted, 
have misinterpreted Devale and unwarrantably brushe aside the 
interpretation of Devala's text by Jimütavahana. Jimütavahgwma 
could be, and was rightly, superseded on the ground of a gontrary 
opinion current in Bengal after him and the decided cases of 
the Bengal Courts (Mayne, p.216). In fact, the widening of 
the rights of the dattaka was a necessary result of the 
disappearance of the favourite artificial son, the kshetraja. 
In view of the non-acceptance of Manu's distinction-by Yajiia- 
valkya, Hindu commentators and jùrists were" perfectly entitled 
to say that the distinction was no more lsinding. This provision 
of Manu about collateral succession may still come into play if a 
man adopts an a-savarna son. 


§ 33. There was an early’ view which asserted that only the 
eldest son was entitled to succession; to the 
exclusion of the others. This view is cited by 
Ápastamba. This was, of course, perfect lineal primo- - 
geniture as we call it. This was very early regarded as inequitable, 
as it is asserted in the Vedic text cited by Yàska and Apastamba 
that Manu Svàyambhuva himself made an equal division of 
property in favour of his sons (*338* yama zur 
vafaaaa: )2 But the trace of primogeniture lingered for a 
longtime. The eldest son in the Artha-Sastra is allowed an extra- 


Primogeniture. 
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chattel as the right of the first-born.! The Manava cites cpinions 
on the subject and begins by saying, ‘the eldest may take the 
whole estate' (IX. 105).- His treatment shows that the property 
tied to primogeniture would have had a charge on it for the 
mainteranee of the other brothers © that is, it remzined à Joint- 


family property? s while the view cited by Apastamba shows 


that the eldest took the whole estate to himself (àe zia). 
The Manava in the next verse (106) gives the latter view, and 
the reason he quotes in IX. 107. This right, the Manava by 
giving^it; reasons, couples with the duty of maintaining the 
e&deta of the family (108-110). This shows that the real prim o- 
genit ire was in force in some families or in some part of the 
country, although it wes not looked upon with favour, as indi- 
cated by the opinion of Apastamba that there should be partition 
and a partition in equal shares amongst all the brothers. The 
Manava did not seek to abolish the law, as there was an express 


‘Vedic textdn favour of primogeniture. But in IX. 111 it gives 


the general rule and the policy of law: division is better on the 
Dharma principle. He allows him an extra (112-118) share 
in chattel as in Ka autilya, but even here he introduces as exception 
(115) : if all the brothers are equally clever the partition should 
be in equal Shares.* 

§ 34: Both the Kautiliyà and the Mànava, being, what Narada 
implies his own law in one place to be Sàrvabhauma," "imperial," 
had to take into consideration the existing laws both in Magadha 
and outside, and initiated a policy of law where a general law 
was not possible. Now the policy of the Manava worked out so 
satisfactorily that Yàajüav?lkya could abolish the relic of the 
Jyeshtha-share altogether (II. 117). It is remarkable that in 

3 Manu, IX. 105. mg eq q ctu fam’ waa: | 

Srqieagusmiguss qat mur | 

: YS IL 6,14, I. Haq gawit ati auian | 
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some Aryan families, the Je/hàmsa rule still survives in the Urited 
Provinces, but now it is called a “custom.” What was once 
really a law has been conv erted on account of the law'of Yājña- 
valkya and the commentators into a custom. That each Vidhi 
section in these Smritis wan real law is now evident, Even 
passages like Yajiiavalkya’s I. 80 on conjugal life are shown to 


have been law proper by corresponding passages in the Artha-: 
Sastra, when, for instance, a breach in that matter was punish- : 


able by the law-court on the petition of a wife of a man who had 
several wives.! The exceptional law of primogeniture i in ruling 
families and government officers, the later text- writes treated 
under Ra@jantti, independent of the law proper. 


$ 35. The Artha-Sastra starts the law of partition 
with the clear statement that'sons have no 
right of ownership as long as the fathef is'alive, 
and that the partition cannot take place as long as “they,” i.e., the 
father and mother, are alive.* The same thing we find in Manu; 
IX. 104 and Yajnüavalkya, II. 1F7. The general rule of the 
Artha-Sastra refers to dravya, which is generally understood to 
denote chattel but lower down immovable property of the father 
is mentioned. It seems that dravya was used to mean ‘property’ 
in general. When the father made a partition himself, he was 
not to make any difference betweer the shares to the sons.? 
The same law is given by the Manava, IX. 215. 


$36. Itis to be marked that we get the germ of the theory 
Early history ofthe Of the Bengal School in the law of the Artha- 
Dayabbaga doctrine. Sastra that the sons were anisvara, ‘without 
authority’ or ‘right of ownership,’ as long as the father was 
alive. Likewise at the same time, when he made a division he 
could not pass over any withotit a lawful cause. 


Partition 
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837. Yajnavalkya’s law is prominently different on the point : 
USD RP the son became joint-owner in the ancestral pro- 
im Yajfavalkfa and perty, both real and | personal. t This new law is 
TEN the basis of the Mitakshar à right. Vijiia- 
* nodvar: à gives the principle that the Nght 1 is acquired the moment 
the son is born. It seems that it was deduced from the "earlier 
‘law that the sons (and descendants) took ‘ according to descent, 
. (pitritah) ? e., per stirpes, as the grandson was joined 
in his share with his father in division, it followed that he and 
his father vere jointly owners. The son had been acquiring 
Gryth st Son's independence slowly : separate acquisi- 
night. ; tion of the son is an established fact in the 
Artha-Sastra. Then, ‘sons or grandsons till the fourth genera- 
tion from the first parent shall also have prescribed shares.” 
This is the basis of the law of Yajiiavalkya. Probably Yàjia- 
valkya fneant only to reproduce the law of Kautilya, but the form 
ih which it is stated had a far-reaching effect. 

837A. On son's right to mothers stridhana, the 
Succession to Münava has the same law as Kautilya: 
Stesdhana. sons- and daughters divide equally on her 
death (IX. 193), and if she had no child, the husband 
weuld succeed (196). The only difference is that according 
to the Kautiliya the property of a woman married in any of 


the four unapproved forms went to her father’s family,‘ while - 
according to the Manava, the àsura wife's stridhana followed 


that rule, but the gàndharva wife's property followed the same 
course-as the wife married in an £pproved^form.: The Manava 








t Yàjà., II. 121. «n faerawiqrer fa zz a 
aa €T SEX wr fqq: gaa wa fen 
? AŠ., Ch. 62, p. 160. fadi evafawa: i 
^ aoid. war dart a agatza ware: | 
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$tridhana. According to the Artha-Sastra the husband was the 
heir of the wife wedded in the approved form in the absence of 
children, but only to the extent of the sulka he “gave (as 
security). The rest went to the woman's father’s family. , 

§ 38, Yajfavalky » (II. 145) adopts the rule of Kau- 
Different rule laid tilya, making the distinction between the four 
down by Yajfiavalkya. approved and the four unapproved forms of 
marriages, with, however, this prominent difference that the 
daughters succeed exclusively and not the sons. Here 
he differs both from Manu and Kautilya. This is agan* marked 
tendency of partiality in Yàajnavalkya for the enfranchiSemertt 
of woman. He is compensating her for the absence of her right 
in the father’s estate as against brothers. Vi ijňāneśvara extends 
the right by including the daughter's daughter in ‘ “the daughter." 


839. An illegitimate son in the codes is ‘the son 


a concubine. Yajnavalkya gives him inheritance 6nly wher 
he is the son of a Sidra (II. 134). It should “be noticed that 
the son from a female slave became*a full citizen (Arya) 
according to Kautilya, and would have inherited if a savarna.4, 
It would have been regarded as a  gandharva union. 
But the policy of law as tó slavery having been changed, 
distinction was made and the slave Woman became a distinct 
class. Probably it is he who is intended by ‘Sidra womans 
son’ of the Manava (IX. 179)» who is excluded and who is made 
a class by himself. The Manava had limited even this limited 
= of the slaves’ son of a Südra to the condition of the option 


— —- — — —— — 
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?oYajs, IL 145. saa: spas acatenfeg agfa | 
afeawe naai 323g faamfa aq n 
3 AS, pp. 181-184 (Ch. *70), pp. 123-125 (Ch. 47) Cf. 1 Bom. 97 (Rahi v, Govinda). 
* AŚ., Ch. 64, p. 164, c£, Ch. 63, p. 163. 
> As understood. by Nandapandita (on F'ishpu, XV. 27). 
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of the father. Yajnhavalkya adopts his view in II. 133. Earlier 
Hindus abhorred illegitimacy and legalised every son. But for 
the controversy on the right of the slave and Sidra raised by 
the Manava, this difference about the dasi-putra would not have 
become,so marked in law, and hisitotal disinherison in case of 
the three upper varnas would not have resulted. Vishnu, i in 
. XV. 27, "which is an original Sūtra, recognizes ‘a son born of 
any Woman whomsoever’ as the last son in the list of sons. 


§ 40. Although in the Manava daughter is not an heir 
aE in the list of heirs, yet her position is very high. 
e She is equal to son (IX. 130), the object of the 
dearest; tenderness (IV. 185), and even the picture of the father 
(IV. 185), nay, the very self of the father : ‘in her he lives’ (LX.130). 
Now here in Hindu law her legal position is so tenderly defined. 
On no other subject the severe author of the Manava spends so 
much sentiment. For a moment he lorgets that daughter is a 
woman-— tke object of frown of all masculine thinkers from 
Buddha down to’ Nietzsche? He knows her only as daughter. 
She is, he says, to be clways excused (IV. 185). It would have 
.been strange that the Manava with these ideas about daughter 
left her out of inheritance, and especially so when the former law 
Rad been in her favour, More so, again, when we remember that 
in earber literature she just missed being an equal of her brother 
im inheritance im all cases. Yāska, citing a Vedic mantra, says 
that those who hold that daughter is a dayada (heir) quote it in - 
support but others quote it to support the (exclusive) right of the 
son. Her right is shrouded in Tater times in the Dharmasütras. - 
"While inher he lives, how cannother man take the property?"* Bi x 
(Manu). What is the sense in saying that there is no difference — eoe 
between the daughter and the son, if he is not going to say tbat t it | 
es is to take like the son? The ‘ap pointed daughter ity 
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is not an heir, but her son certainly is both in Kautilya ‘and 


Sumati. The argument that she is not mentioned in the list ofe 


the heirs is of no force, for i$ does not indude even the son of the 
appointed daughter. Both are already treated separately, hence 
they arg not repeated. The Manava in fact abolished ak differ- 
ence between the son of a daughter appointed and the son of a 
daughter unappointed, and makes both equally heirs to the m ater- 
nal grandfather. He has laid the law which Y ājñaval k va 
adopts. Here Sumati (Manava) had laid down a new law— 
separating the law of the past history with a deep line o1™4emarca- 
tion. The law of daughter's appointment was made useless. Th? 
formality was practically abolished. The present was cut eff from 


the past. This was a result of the high regard for the daughter | 


in the author of the Manava. ‘Between a son's son and a 
daughter's son there exists in this world no difference' (M. IX. 139). 
On this definite point the Maurya law was made absolute for. 


all ages.? Manu introduced this Artha law into Dharma. As ba. 


was having a new thing, he gives his reasons as tisual. The law of 
putrika-putra was really a law of*adoption by contract. 
If a son to the putrika was,born after appointment, half the, 
property went back to the family of her father (IX. 134-135). 
Although the putrika was ait adopted gon (putra), yet thé 
father could never become heir to th&t daughter.* . 


$ 41. One more forward step was taken by the Manava in 
favour of the daughter. An unmarried daughter was 


given the Yautuka property of the mother to the exclusion 
of the brothers. Bub was this Yautuka property is not clear. 


—o— — — M — — — 
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This is not known to the Artha-Sastra, nor is it defined by the 
Manava.. Nor is it one of the six Stridhanas of the Manava 
(FX. 194). It seems that it was her private hoard or some sort 
of carning.. On this law of exc eption Yajnavalkya improves and 
makes ù general rule that the d^ughter should take frst the 
stridhang of the mother." 

$.42. There is yet one further provision in favour of the 
favourite of the Manava. Daughter’s daughter should also get 
‘some thing-out of affection from the estate of the maternal 
grandfather .* Son's daughter has no place in the laws of the 
Mrava Code. 

S 45. That maintenance and cost of marriage 
was a charge*on the estate of the father, was already settled 
law hefere the Manava® This obligation had been established 
even before the time of Yaska. Yajfiavalkya (II. 124) 
"makes thg brothers contribute 1 from each share to the 

Cninitiated sisters." This, Vijfianesvara regards as a right 
to that share, and ,the wording does show that. The 
Maneva gives this law in IX. 212 where the commentators 
"explain ‘sisters’ as ‘unmarried Sisters. According to Manu, 
they take an equal share with the brothers. She gained 
a settled position by ,the law of Kautilya. This wa 
however, settled on the authority of the state, the Dharma law 
iid not come to that decision. Hence the Manava gives his- 
statement of ‘object and reasons’ (IX. 129 ff) With his lofty - 
preface, to what conclusion does he comes Accepted authority of — 3 
the commentators makes the whole section refer to ‘the appoin EE : 
daughter. I venture to differ. I say that the p mean ni ing T E 










^ 
! Cf. Yajn., VI. 145. ^ 
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of IX. 130 should be taken. In the light of she Artha Sastra its 
plain meaning is to be accepted as referring to the inheritance 
of a daughter as such. : e 

§ 44. About mother's right on partition the Code of Yàjiia- 


s us valkya gives a new direction. The old law 
Mother. E 


(Kautilya, Ch. 59, pp. 152-133, 160-161, and , 


Manu, IX. 194-200) provided her with stridhana and finished 
the subject. The Stridhana in part had been fixed by law, and 
she could realise that amount from the estate di,the husband. 
It was sacred (AS. p. 152, M. VIII. 29). ‘ajilavalkya; however, 
contemplates a case of no stridhana. This may arise in irregrldr 
marriages or in a priestly marriage. Yàjüavalkya with kis usual 
policy for the independence of woman, provides against the 
contingency of her penury (II. 115). One share equal to, that 
of the sons was to be given to her. This was to be done where 


nothing had been given to her from the family of the husband, i.e.,. 
without any consideration of her wealth received from hier father^z— 


family. The question amongst the commentators arose whether 
she took as a share or only maintenance, 7%., if the property was 


large, could the sons give her only just enoügh for maintenance.. 


Srikara, a predecessor of Vijňāneśvara, was of the view that 
maintenance was intended. "But Vijňāneśvara opposes this. 
No doubt he is right. Looking at tlie general policy of Yajiia- 
valkya and the plain meaning no room remains for controversy. 
It is plain that a share is intended. A very ingenious objection is 
taken by the lady writer Lakshmi-devi (authoress of the Balama- 
Bhatti commentary on the M itakshara), who says that no partition 


can be made between husband amd wife ‘both being tne’, and — 


hence only maintenance is intended. An equally clever answer 
is offered in anticipation by that acute lawyer Mitra-Miéra, 
who says that it is not to be taken as partition but as a gift of 
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love. The right of ihe mother in a partition by sons after 
their father's death was the same (II. 123). 


§ 45. Yiàajhavalkya has been féllowed in establishing the 
mother's share. by Brihaspati and -Vyāsa (V. Ratna., p. 484). 
There is no trace of this law Garlier. We have it “also in 
Vishnu (XVIPI. 34), but we cannot be sure that Vishnu 
has pot borrowed it from Y àjinavalkya, for it is quite 
unconnected with the Dharma-siitras. We may even say that 
it is Mira +s the general policy of the Sütras which expressly 
hold th&t women can have no property or share in any estate : 
a «i fafifeareemr feat aat afa agfa: (Bodhayana), and 
amq faa fafifeat subo afa afattaaafa: (cited in 
the Smriti-Chandrika, p. 623), awa gala eratelsetater wal 
(Yaska, JII. 4). “A wife is declared to have no property’ (Manu, 
VIII. 416). The amount of share might have been suggested 
by a text like that of Sankha-Likhita (V. Ratna. p. 547) 


“which says that a father making a division shall keep two shares 


to himself. 


§ 46. The Artha-Sastra (Ch. 61, p. 160) declares that 
Rui by Baten, CS CIBO call for partition as long as the 
E - father and mother are alive, and that sons and 
grandsons upto the fourth degree in the undivided ancestraj 
property have shares, and continuous pinda. Now it is clear that 
tke prohibition to partition here refers to ancestral property and 
not to self-acquisitions which is known to Kautilya (svayamarjita- 
mavibhajya’, p. 160), although enployed*n the case of the sons. 
The Manava in IX. 104 repeats the law of Kautilya almost with 
verbal accuracy :—- 
ürdhvam pituscha matuscha sametya bhratarah samam | 
bhajéran paitrikam rikthamanisaste hi jivatoh'| 
against Kautilya’s : 
anisvarah pitrimantah, sthitapitr i-matrikah putrah ; AMAN 
urdhvam eus dàya-vibhgah PUREA P ee 
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Manu, read with Kautilya, gives the Jaw that the sofis are 
ani$vara, ‘non-proprietors’, in the life-time of the two parents with 
regard to ancestral property. Jimütavahana alone, who 


generally goes back to the ancient texts and finds out, the original. 


meaning, was right in interpreting the texts in his emasterly 
review of the Smriti law onthe right of the father and the time. 
of partition (Daya-bhaga, Chapters II, IIT. 1, 1-14). San k ha-, 
Likhita note that the sons are ‘not independent’ (asvatantrah) to 
call for partition both at Artha and at Dharma (Avtha-Dharmayoh, 
V. Ratna. p. 456), and use the very term of the Arthge Sastra 
(pitri-mantah, translating the archaic ani$varah by asvátantrah 
(V. Ratna. p. 460). Sankha-Likhita’s sütra was composed in the 
Suüga period. They, amongst other things, enjoin an asvamedha 
sacrifice by a  sarvabhauma king ( Viramitrodaya-Rajaniti, 
p. 252) Reference to ‘Dharma’ by Sankha-Li khi lta 
would have been to the Dharma-sütras like Ga utama 


(XXVIII. 1-2), Vasishtha (XVIIL 40-41), Baudhayama. 


(II. 2. 3, 8), Harita (V. Ratna. p. 459) “and to Manu (IX. 
104). But except Sankha-Likhiéa (V. Ratna. p. 460) 
no sütrna-kara has the rule, for postpdhing partition until 
the death of the mother And when Sankha-Likhita 
say that both at Artha antlat Dharma (mentioning Artha 
first as weaker in authority) partitiorf cannot be claimed hy a son, 


they limit it there (p. 456) to the life-time of the father (jivati 


pitari). Hence it is perfectly clear-that Manu borrowed the rule 
prohibiting partition until the death of both parents from the 


Artha. Saükha-Likhita give reasons for including the mother in- 


their rule (riktha-mülam hi kufujbam), a proof thatethey were 
for the first time including it in the Dharma-sütra. 


Yàajüavalkya (IL 117) foilows Kautilya and Manu and lays 
down the time for partition by sous at the death of both parents. 


Exception in fegard to self-ac quisitions are given both by’ 


Kautilya (p. 160) and Manu (TX. "205, 206, 208» a 
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A father, making a division, is ordained in the Artha-Sastra 
(p. 161) not to favour one son against the other, and not to dis- 
inherit any without reason. Manu embodies the rule in IX. 215 
(a şama fasa faat cara etc.) which was in conformity 
with the views of both the Artha and Dharma Schools (Cf. 
Baudhàyana, II. 3, 2-3). 

Yajnavalkya in II. 114 and 116 gives the rules about 
partition by a father. The verses IT. 114 to 116 read together. 
It is recomended to the father to make an equal division, 
adhering, if he likes, to the ancient practice of honouring the 
eldest with special favour. The latter rule was falling into 
desuetude, primogeniture being repulsive to Hindu lawyers. If 
an equal division is made by the father, the mothers should be 
given. shares. But, Yàjfiavalkya notes in 116, if an 
unequa! division, as a matter of fact, is made by the father it is 
valid (dharmyah smritah). Kautilya's law that where there are 

—weveral sons by different fathers (cousins) and brothers and 
nephews or grandsons. division is to be made per stirpes (pitritah ; 
piturekamamsah hareyun. p. 160), is reproduced by Yajnavalkya 
in 120-121 : ‘amongst sons of different fathers the allotment of 
shares is according to the fathers. The ownership of both the 
father and the son is the_same in land, income from pension, 
or wealth received from the grand-ancestor.” e 


>The lawyers of Western India, that is, the author of the Mita- 
ksharà and his followers, construe IT. 116 of Yajnavalkya sanc- 
tioning unequal division, as referring to theself-acquired property 
of the father, a case which required no Jaw. In other words, 
the text is made nugatory by the explanation. Mistranslation of 
"dharmya by Mandalik (if just) is a result of that 
interpretation. The same school of Hindt-lawyers interpret 
. verse 121 as an independent provision, meaning a declaration of 
equal right of the father and the ,son in the ancestral property, 
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` to denote the shares per stirpes as opposed to shares per 


capita. i > 


From this verse V y 4s at one of theldtestsmritikaras,deduces  * 
the rule that the proprietagy right being equal, the son “can e 
demanel a partition of the ancestral property (Apararka; p. 728). 
In view of Vyasa’s authority the Mitakshz#ra lawyers were . 
justified in their interpretation, though Jimtitavahana °, 
alone was historically correct in maintaining the contrary 
view. Vydsa, in spite of the whole of the previous Jecal literature 
being against him, succeeded, he being on the side of jusitée ; the 
previous law was hard. Cases of perverted, angry, diseased 
and unorthodox fathers are pointed out by Narada (XIII. 16) 
where he suspends the law after stating it as ip Yajnavalkya 
(XIII. 15: that the father had the right to make an, unequal 
division). Narada (followed by Brihaspati, XV. 1) 
engrafted exceptions on the law that division cannot be demanded 
during the life-time of the father, after stating it Celine Xe 
namely, when the father could expect no more sons, and sisters 
had been married, partition during father’ s life was possible. 
Thus the way had been already prepared to drive out the ancient 
law. Hindu juridical and judicial conscience wanted advance, 
and Vy asa put that desire into law. Nilakantha boldly 
says (on Nāradae XIII. 15, citing him in his Mayükha," p. 35) 
that the law prohibiting partition at the instance of sons, bad 
force in former ages only. 


Partition was faveured by tee Dharma School before 
Manu. Apastamba (Il. 6. 14 (1) enjoins: ‘he should, 
during his life-time, divide his' wealth equally amongst kis 
sons], Baudhayana (ll, 2.3, 2-3) and Gautama 
(XXVIII. 4: vibhige tu dharma-vriddih) indicate it. Manu . 
also mentions the favourable doctrine of the Dharma School 
(IX. 111). The Artha School seems to have ‘been 
particularly, against — in' thé pM and pa. m 
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was under that influence that Manu provided IX. 104. For we 
and that H arita, as cited by Vijhanesvara (sub. Y. IT. 114) and 
Nilakantha (p. 34), had already laid down, anticipating Narada 


that when.the father is old. perverted, and suffering from a 


lingering disease, partition may be had by sons in spite-of the 
father's unwillingness ( Marqaeat «ui fawsm wd mmm faf 
fran aw fantiaaafa raura aq). It must be this sort of 
forced partition to which Gautama refers in XV. 19: he 
declares &hosezuen who separate from their father on partition 
against. ^us will, degraded ( fuam arataa faum ). It was under 
the influence of the actual Artha Sastra law that the Manava 
(LX. 104) and Yajnavalkya (II. 116-117) had to adopt the 
severer attitude. 

The £radition of the father's power of making an unequal 
division persists in N irada and Brihaspa ti (see Jimüta- 
vàhana, Dàga-bhaga, C. Il. $8 75). Katyayana, however, S 


— —wersifies the direction of the Artha Sastra (p. 161) that the father 


— —— 


should not be partial to one son, nor disinherit any without sufh- 

cient cause (Ddya-bhaga, III. 84). The verse provision, as 

s;imiuitavahana points out (DBh., C. I1.), presupposes the 

power. With V y 4sa the tide turns. Before Vyasa, Vishnu 

(XVII. 1-2, if the texts not later), had interpreted, so to say, 

the texts of Manu and Yajiiavalkya in a differont way—that is, 

inra way anticipating Vijnane$vara, but that construction was 

never accepted by any other Smriti-writer. Nàrada,Brihas- 

patį and Katyayana, all read Manu and Yajüavalkya 

with the Artha Sastra, on the question. With the interpretation ; 
——vf Vyà sa the matter ended in favour of Vishnu, until it was 

questioned by Udyotaand Jimütavahana(BDh., IL. 9). 


= VijfiianeSvara, in the uin: to the subject begin- 


_ning with Y. II. 114, notes that he found the law as understood - 


by the public to be that it was by birth that sons and grandsons f: 
acquired right 16 property (loke cha qum mam „Jonnas “acd 


-— 
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satvam prasiddhataram). Under II. 114 hee says that the' text 
refers to self-acquisitions of the father (svarjitadravya.vishayahy, 
but when he comes to IT. 11%, he, finding Narada (XIII. 16) against 


e 


him. does not take his stand ọn Vyāsa or Vishnu, but says a thing , 


which fs stronger than any text. Hesays that the law giviig power 
to the father for making an unequal division was a deag law, the . 


society being against it (sdstra-drishtastathapiloka-vidvishigtvan *. 


nanushtheyah), like the direction on the offering of beef to a priest 
guest ( Ata at agta ar faata’), and he cites Y. 1.156 that a 
law abhorred by the society is not to be followed. It is thusévident 
that the law of the absolute power of the father had ceased to be 
in force in Western India when Vijnanesvara flourished, like the 
practice of the sacrificial cow-killing (gavalambhaya) and niyoga 
which he cites. Thus Vyasa merely codified the law as he fonnd it, 
while Vishnu was anticipating it, if his text is uncorrupted,(for his 
XVII. 23 is the real corresponding and equivalent provision 
to Y. II. 120-121 and which is given at the end of the chaptér). 
The sütras XVII. 1-20f V is hn u are not quoted byAparàrka 
who cites Vyasa and others. If they existed in the present 
form, the early Mitükshara writers would not have omitted te 


cite them in their favour. A 
ẹ 


8 46. The subject of sel facqvired property called 
svayamarjita, ‘self-acquired’, in the Artha Sastra 
(p. 160), is dealt with by Manu in IX. 204-209, 
and by Yajüavalkya in II. 118-119 and in the first-half of 
II. 120. The only trtce of the doctrine of self-acquisition fn the 
Dharma-sitras is found in Gautama, XXIX. 30 
(svayamarjitamavardyebhyo va idyah kamam na dadyat) ; ‘a learriea 
(coparcener) may not, if he likes, give his self-acquisition to ‘the 
unlearned ones’. This is what came to be called the vidyadhana 
(‘gains of science’) self-acquisition in later writers. As cs pud . 
Brihaspati and Katyayana, vf i 

authors, it meant the fees and honoraria of I 


Self.acquiaitions. 
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by him as a priest and as a lawyer!—both as a debater or a giver 
ef opinion (Smriti-Chandrika, pp. 638, V. Ratna. p. 502). Beyond | 
this the Dharma School.had not gone. The law about the self- A 
_ Acquisition proper, the economic acquisitions, was evolved by 
the lawyers of the Artha School and the royal law Court The | 
Kauti L i v a, Ch. 62, p. 160, lays down: : 
"SWel-acquisition with the exception (of that property 
which is raised by means of the paternal wealth is 
not partible’ (seayamarjitamavibhajyam anyatra pitri- 
dravyadutthitebhyah). 
It ig noteworthy that Gautama employs the very term of 
Kautilya (svayamarnitam). The Māna va, IX. 204, gives — 
the law*of Gautama, turning the negative into the positive form 
and” extending it much further. Share in the acquisition from 
learning should be given to the younger brothers, if they all live 
by learning (vidya). Manu is giving here the economic aspect of 
ihe question which is clearly brought out by Brihaspati and . 
Katy ayana. "Whenthe vidya is in the sense of ‘art’, and 
the whole family livessby the ‘art,’ the exemption of Gautama p 
js not to apply. Whefe vidyd is nof a training in art, but lawyers’ 
and priestly vidya and the earnings are a tribute to intelligence; - 
those earnings are exempted íróm the net of parem. 
This Manu terms vidya-dlafa proper in IX. 206, where he classes — 
it with gifts from friends, gifts at marriage, and customary presents | = a 
of honour. Manu, IX. 208, deals with the general self-acquisitior n MERC 
of economie nature. "What one member acquires by his exertions = 
without using paternal wealth, that self-acquisition of his own n 
effort, he^shall not share unless by his own will’. Here | le 18 | 
codifying the law of Kautilya. This is the general law. Sectio oa Sz 
205 and IX. 209 give explanatioħs in favour of the sons again nst 
a the father. et ae father against the sons deser OWh en the 
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training, obtained at the expense of the father, —unite their labour, 
that wealth is not the father's property, but is to be divided 
equally amongst the brothers (205). Corrversely when the father — « 
alone recovers a lost paternal property (pitrikam dravyam)}, it , 

becomes a self-acquisition (‘syayamarjita’) of the father, “and the 
sons cannot have a share therein unless the father allows it (209). 


The necessity for these provisions arose on account of a 
Dharma view which was against the actual law as administered 
in the law-courts, the ArthaSastra law. "Ine Manava 
here does not favour the Dharma view and adopts the Artha law. 
Vasistha, XVII. 51, says “And if one of the sons has himself 
gained something (svayamutpaditam), he shall receive a, double 
share." This was against the Artha law. The Manava, to meet 
this, inserted the explanatory section IX. 205. And seqtiop 209 
was necessitated probably by another Dharma doctrine, the 
original sūtra for it is not available to us to-day, but the doctrine- 
is found preserved in a verse cited by Vijfiáne$vara (sub. Y. 1I. - 
119), under the name of San kha (not Sankha-Likhit a), 
that if ancestral land is recovered by one inember the others get 
it, subject to giving an extra one-fourth share to the recoverer.* 
Manu, following the law of the royal court, is supersgding these 
two Dharma provisions by his two explanations. 


Now let us seewwhat Yajfiaval ‘k ya does. Yajiiavalkya, * 
in If. 118-120, first gives the general law that whatever is seti- 
acquired without injury to paternal wealth, gifts from friends 
and wedding presents-do not baong to coparceners. This is 
the general law of Kautilya and Manu (section 208 With one d 
portion of § 206). The doubtful aná controverted topics —heredi— ees 
tary property recovered by one member, gains of vidya, and the : 
case "where common «vealth is put to commercial (or, industrial) zc 
use (called) samutthdna’— are dealt with in §§ 119 and 120. The 
first two are self-acquisitions and are not to be shared by to- = — 
parceners, and the last is divisiblt eGually amongst the bee ES 
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of tae common wealth put to economic or commercial use. 
"Yajnavalkya is supporting Manu's § 205 on the analogy of partner- 
ship. About vidyd-dhena Yàjüavalkya gives no qualification 
and treats it as settled law. The tendency of Narada to 
limit the application of the doctrine hy self-acquisition to such 
cases where the family has not supported the member in his 
student days, and of V y às a even to limit. its operation in the 
wealth acquired by valour if the member uses the chariot or the 
sword of the family (Smritichandrika, pp. 637-641) is carried to 
the farthest limits by the commentators. VijiaineSvara is 
particularly ungenerous while interpreting the generous provi- 
sions of Yajnavalkya (II. 118-119). He says that whatever 
is gained without detriment to paternal estate in the cases men- 
tioned here alone are exempted; anything outside them, e.g., 
accepted charity, is partible (sarva-Seshatvat. . . . pratigraha-labdha- 
mapi vibhajaniyam) ! Apararka gives the natural meaning 
~. (p.723) Vijüanes$svarais carried away by his enthusiasm 
for the joint family. Jimütavahana (VI. 14-22) sums up 
after discussing the later restrictive texts : 

c “Since it appears from these and other texts that partition 

does or does not take place in the case of wealth aequired 
: . by science,-valour or the like, according to as joint 
property is or is not employed ; and since this alone is 
- the reason, a sacred maxim containing that only must 
be inferred...... this is the object of holaka inter- 

pretation (of the Mimamsa). [21-22] 
Tt is not necessary to say that every modern lawyer will agree 

— —— prnẹere with this talented jurist. 

Vijü&neésvara limits the law of Yàajüavalkya by ex- - 
plaining ‘without any injury to paternal wealth (para 
to mean the wealth of the father and mother (mātā-pitror dra 
vel an But ogres had used it in _the sense of t 
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There is a special prejudice in the commentators against 
the operation of the doctrine of self-acquisftion with regard to 
immovable property. Aparàrka, for instance, on Y. II. 119, 
says that if the dravya be land, garden, etc. ( zauna gA ): 
the rule of self-acquisition applies only when the fecoverer is ' 
permitted by the coparcenérs to recover the property ; if 
without their consent he recovers, he gets only añ ext?a one-fourth - 
share. Thus he makes the provision of Yàjnavalkya akmost 
nugatory. For his authority, Ap ar àrka quotes a text which he 
attributes to i sh y a-Sring a, and Vijnanesvara to Sankh a, 
w limit the text of Yajiavalkya to movable property, bit there 
is no warrant for this as Kautilya, Manu and Yajnavalkya® use 
dravya in the sense of property in general. And so does 
even Apararka himself. Hindu lawyers, however, looked upon 
landed property with special partiality. By interpsetations 
tenable or otherwise, they took their stand on an óbscure 
text. VijnineSvara goes so far as to say, that self” 
acquired immovable property should not be alienated without 
the consent of the sons ( wrat g afaa faarfeurm "i gaifzuma- 
Æa, Introduction, ed. Gharpure p. 75)- ,And for this he finds 
authority in a text, subsequently attributed to Vyasa, with 
whom really the Mitakshara School begins. M it r,a-M i Sra, 
however, explains it away saying that thé consent here is mere 
attestation. (Virdmitrodaya, p. 585, trans., II. 1, $ 22). 


$47. The Artha S astra ,excludes the following fr6m 
Ba a KOC. P $a (‘share’) which means share in copar- 
from shares in cenar. y L—(1) tite patita or degraded. and (2) 
petes "the children, born thereof", (3) the impotent 
(kliba), (4) the idiot, (5) the lunatic; (6) the blind, and (7) the RT 


There are three riders to this disinherison. e 
(i) If these arè married, and their children (apatya) are — 
not like them. the children get their (the father "s ee 


i share. o d x = 
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, (9) All of these (evidently including their wives)—except 
the degraded— are entitled to maintenance ('grüs&- 
chhadana’, ‘food and clothing’). 

(222) The wives of all these (not excluding the patita), if 
past the capacity to procreate, should raise children, 
who will inherit in their place. (AS., the last two 
"parágraphs of V. 59, Ch. 62, pp. 161-162). 

The explanation (iii) has an important bearing, as we shall 

see, on the present-day law of adoption. 

Manu, IX. 201-202, reproduces the law of Kautilya :— 

: "These have no ama (share): (1) the kliba and (2) the 
patita, (3) the born blind and the (born) deaf, similarly, 
£(4) the mad, (5) the idiot and (6) the dumb, also (7) those 

: who are wanting in a limb or any organ (nirindriydah). 

All ef them have to be well maintained up to the end (202). 

If they married (‘arthita tu dāraik’, in place of Kautilya’s 

 bharyarthe)), the children (apatya) born of their body (tantunam) 
become entitled £o the her&age (203). 


We can easily detect the difference and the reason for it. 
The children are not disinherited, but ‘the issues of the body’ 
‘alone are let into inheritance. The reason for this is that Manu 
is against the Ashetraja. This distinction of Kaatilya that a son 
born of the patita is not te inherit but a son raised by his wile 
was to inherit, seemed absurd to the author of the Manava, 
and he did not include the gatita’s son in the améa-less list, 
and also removed the bar to maintenance to the patila, 
not ^to drive him to beggary and “further degradation. 
Further, „he prescribed expiation and a procedure to reclaim 
tue patita by XI. 187-189 (read with 182-186, the latter bemg 
the old law). Kautilya with regard to the patita’s son - 
of the body had only followed the old law whfch was in consonance | 
. and in common with the Dharma faw, e.g, Ba udhayana in 
II. 2. 46 gives the exception ingthe very term whick is — 
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m Kautilya— patita-tajjata’ (varjam), Baudhayana’s whole 
enumeration being andha, jada, kliba, *vyasanin (perverse), 
vyddhita (diseased), akarmanin (‘not following religious acts’) 
patita and those ‘born óf him.’ The last two were not to be “ 
maintained. according to Ba ud ha y a n a (43-45), ‘except Wher 
the patita was a mother (487. According to G a u ta ma, the jada 
and the kliba received no inheritance (XXVIII"43}, and were- 
merely maintained ; only the son of the jada received share (44) ;'. 
and a man not following religious acts was disinherited (40). 
According to A pasta m ba (IL. 6. 14. 1), the kliba. the unmatta 
(lunatic) and the patita received no share from thé. father. 
Those, not following religious acts are included by Manu ån his 
IX. 214. Baudhayana by excluding only the born son of the 
patita evidently let in the sons of the others, while Ga u t ama 
had allowed share only to the son of the idiot, and À p a g t? mha 
had made no such provision. 


‘Manu’ by making the change in favour of the patita and his 
son went against Baudhayana, and by aMowing all the sons * 
(except kshetraja) went beyond the Dharma School and followed 
the Artha-Sastra. He was, however, consistent with his own view 
and consistent in his general policy of accepting the law prevalent 
in the law-courfs at the cost ef the Dharma School. The status of 
the patita, which was dreadful at Dharma, improved ; it, became 
humane and workable in the law-court. This was a good result of 
the attempt of preparing a combined Code of Artha and Dhafma. 
The Dharma lawyer Sumati had to become reasonable and a 


~ 
practical man. + . 


The position implied by Manu, that a patita, unless ho performs 
religious expiation, is not entitled to property. should be “still 
held to be living Hindu law, éspecially when the process is not 
unreasonable. In ‘the Uniteé Provinces and in Bihar it is a o. 
living practice that a man aft serving his sentence for a hians : 
offence undergoes some purifićatipn. — — MÀ Er a 
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idiot and the lunatic, and combined Kautilya’s leper and the 
- ^ diseased of Ba nd h avyana and the deaf and the dumb of Manu 
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YajWavalkva’s (II. 140) list of the shareless (niram- 
Sabah) is >- > 

3 (1) Miba, (2) patita, (3) his born son, (4) paħgu (cripple), T 

(5) lunatic. (6) jada (idiot). (7) andha (blind), (S . 

‘and those with incurable diseases. : € 


He has followed Kautilya in respect of the first three, the 


im his "incurable&' His paħñgu is Manu's nirindriya taken from 
the Dharma School. as a maimed man or one wanting in a limb 
cannot “perform the ceremonies. Yajhavalkya omits the 
non-religious. The practice of having Eshetraja son was still 
living. and Yajnavalkya reproduced the Kautiliys 
law, 4nstead of*the idealised provision about the son of the patita- 
of Ma»n. Yáàajüavalkva and Kautilya were here more of a 
Dharma- Sastrin than Manu.  Yáàjüavalkya being a practical 
lawyer colild not afford to go against the conservative Jaws and 
a living practice. * " 


Now on the texts of Aj Ravalkyaand Baudháyana, | 
who exclude the borh son of the patita, and in view of te E 
express text of Kautilva, the adopted sons ofthe 'share-less", 
extluded men, should step into their Shoes. According to Y 4j fia 
valkya, Narada, Brihaspati and Katyüyana 
the ArthaSastra is an authority where it is not in confli iet =a 
with the Dħarma-śāstras. Here it is not against n: iyana —— — 
and Ya ajhavalkva. The passage of M a n u is not to exclude an - 


E^ 


adopted sen, but a kshetraja ; Manu is himself racial fs voural n 
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In the history of the extension of this law of exclusion, there , 
is a remarkable controversy. Narada includes in the list of 
exclusion ‘one who is gone out’ (apatrayita). This was"a technical 
term denoting a man of whom the family had washed their 
hands clean by certain ‘ceremonies.1 Madana said ‘that = 
‘the man gone out’ meant a man convicted of sedition or treason 
(rajadrohadyaparadhena, Mayükha, p. 64). That is toSay,a man 
convicted of offences against the State was excluded from heritage, « i 


evidently on the analogy of a hostile son who Js included in the - 
list of Narada. This political interpretation is, however, rejected : 


by Nilakantha, with no small amount of criticism, 

What Narada meant was an unreclaimable patita man. "There 

is Ro authority that a political offender was in that class. The 
nearest approach is Kautilya’s law of a forced clivorce ‘Im case 

of treason. This was, evidently, in favour of the wife, no* to let 

her lose her source of maintenance. The interpretation ‘of Nila- 
kantha is, however, not less offensive. He says that the term : 
means people going in ships to foreign countries ! | (RE 


$48. The order of successio had a gradual growth. 
It very much developéd after Kautilya apd 

‘Manu.’ The order given in the Artha-Sastra 
is limited to. ' : ; 


Order of Succession. 


(1) Son, daughter, father, brothers, brothers’ sons (the r 
last, per stirpes)—each inheriting on the failure of 
the preceding one. 


(2) Property without dayada goes to the King, "except 
despicable property of the dead man, and the ae oS 
of the Vedie priest which goes to the Traividyas 
(probably their guild).* E 

T 





1 See Sahkha-Likbifa on it, cited by Nilakantha, V. Mayū- p- 64. 
* AŚ., Ch. 62, pp. 160-161. zt 
pe Mou 
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43) Properties m ‘the forest’. of hermits, aseetics, and 

5 bachelors of learning, goes to the Acharya, Sishya, 
* and dharmakhrata (“brother im religion’). 

lt is evident that after the brother's sons the succession 


^ ceases ans the property escheats. " 


LI 
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Bone ineluded grandsons and great-grandsoms, for im 
dealing with partition Kautilya says — 
‘Putcah (sons) or pautrah (their descendants) upto the 
— are sharers. Upto the fourth the pinde is 
' (Those who are of the broken-ap pinda shall 
sale equally’).* 

In other words. the pinda is the family tie making one group, 
like „one unity; the four. from propositus, constitute one 
pin da. -This is exactly what the Mánava says: 

"To the three water libation should be given. The pinda 
exists in the three. The fourth is the giver. The fifth has 
no connection.? > z 


Manu’s order of sugcession (IX. 185—589) is: sons, father, č 
brothers. the nearest (Amongst the,sapindas) to the (deceased) 
Sapinda, then a Sakulya, the Spiritual Teather, a Pupil the = =. 
Traividyas, the King (except in ĉase of a Brshmin's — ài 
[Daughter has been separately dealt with.*] . A ve = 

The Dharma School, evidently subsequently to 
time, developed the theory of inheritance further. 
him Apastam ba has this order : 

"im the failure of sons the mies 
* (inheritance) ; > 


1 AS, Ch. 71. p 191. arawqafas Ware 
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(2) on the failure of the latter the Spiritual Teacher - 
(Acharya), on his failure, the pupil should employ 
it te his religious needs, or the daughter may take, , 
(3) ‘on the failure of all, the King sha]l take.the | 
inheritance. '' : - n 
This is practically the same as the orderof Kautilya : . 
(1) father, . 4 
(2) sons, 
(3) grandsons, 
(4) great-grandsons, 
(5) daughters. 
The only difference is that the daughter is postponed, to the 
brothers and the nephews. The preceptor and &he pupil .(m 
ease of Brahmins only) come in to do his funeral ceremauys and 
not as heirs proper. 


Gautama gives the following order (XXVIII, 1, 1$, 21—33): E 


(1) sons, 

(2) son of appointed daughter, 

0 upiphe, Clan tende OUR D Y 

(4) those conneeted with the gotra, : A 

(5) those ¢onneeted through the Rishi, : 

(6) wife of sonless man who may raise an issue. [Wóman's - 
stridhana goes to unmarried daughter and we EC 
—: (24). Y d vi 

ILE M S 
The author of the Maneta Code must ] 
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against the inheritance by wife. the M āna va law-giver does 
not include her. He adheres, as far as possible, to the current 
laws. As regards succession after the order laid down in 
the law of the last régime, the author of the Manava finds 
himself free and introduces the theory of the Dharma _ School, 
who now try to put off the King’s inheritance as much as possible. 
The Manava extends the inheritance to the ‘sakulya’, 
the spiritual teacher, the pupil or any Brahmin (in the inheritance 
of a Brahmin’s estate). 


Tre sakulya corresponds to ‘those connected with the 
gotra of Gautama. These would be the agn a tes generally, 
‘of the same k ula or family’ who remain outside the Sapindas 
and tke receivers of the water-libations (IX. 186). These, about 
thé time of ihe Mànava, appear as a class by themselves, intro- 
ducet no doubt from the Sraddha literature which had been 
growing independently. Vasishth a? speaking of niyoga counts 
relatives as those (1) united in property, (2) or by birth, 
(3) or by pinda, (4) or by water-libation, (5) or by gotra. 
When these are not. in existence, outsiders, i.e., Sapindas and 
secondary sons, inherit) Gotra here has the significance of 
the actual family of the members living together as in Manu, IX. 
190, for the section of, Vasishtha deals with niyoga, like Manu 
IX. 130. They are men who are equal to the husband. 


«In Baudhàyana's.Dharma-Sütra (present version) Sakulya 


and Sapinda are given technical interpretation. Relations 
from great-grandfather to great-grandson are termed Sapindas, | 





— ! Manu, IX. 187-188. saa UFA: wIETHTI: fag ga ar: 
azaan d gue Raami: y 

* Vasishtha, XVIL 79.80. wast EE qa: qat t s 

3 eq mW faxa umfat am! Here pir la, as in Manu, IX. 186, means the ei 

cake, and not the family unity or coparcenary, 
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and those beyond are called Sakulyas,' that is, what we, call : 
now samanodakas (not Jimütavahana's Sakulyas) The 
Baudhayana-Sütras lay down the order of succtssion in 
this way :— à 


Lg 


e ° e 


l- Sapindas, 2 $ o> 

2. Sakulyas, Eee 

3. Teacher and pupil, Y ; 

4. King? : Ci 
The teacher is now regarded as included, for tke reason that he ° 


stands on thefooting of the father. By analogy, the pupil weuld be 
regarded as son. Their former vicarious utility as perforthers 6f 
sraddha is now converted into a reason for inheritance—construc- 
tive blood-relationship, like constructive sonship. ' 
Yajnavalkya, having this development it the Dharma 
books, fixes the order which comes down to us and by whch we 
are bound to-day :— | 


e 
> 


1. son, n . 
2. wife (applying probably the theory of oneness of 
husband and wife), 


3. daughter, 

4. both parents, 

5. brothers, - 
6. ‘and likewise their sons, 

7. gotrajas, 

8. bandhus, 

9. pupil, 5s 7 


10. 1ellow-student ; 


! Baudh., L 5,11, 9-10. 'wfq 4 namay: fumma: fam i Saai aat: avatar: 
ga: dia: aglaaqyaast 5 "4r w gaian shama fannan 
agama | f = | | 

? Baudh, 1.5, 11-15." «34684 azii wmfwafa: semwa wm gam? © 
famwwifsmaymíumn vq: aqu ume a x . 
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"on the fhilure of the each preceding one, the next following.” 





TENENT ATE COEN "ual » NT. 3:18 


. For the succession to the property of the hermits, ascetics and 
the bachetors of science, he adopts the law of Kautilya in bis own 
terms (II. 137). To this succession the preceptor is relegated. | 
The fellow- Student, as a constructive brother, is a new addition. : 
It is based, I think, on Gautama by whom Yàjüavalkya has beep | 
very much influenced on inheritance. Gautama places last the - 

Risht-sambandhins— those connected through the Rishi.’ Besides 
the gotra, one Jecame connected with the Rishi-kula of one's | 
Teacher. The 'Rishi-sambandha' corresponds to the Teacher and ^ 
Parpil ef the others. Yājňñavalkya expresses this connection as E 
‘pupil’ and ‘fellow-student’ (son and brother). They, however, 
inherit as heirs to all the Varnas, as the law is expressed by him 
for all the Vagnas.? A law which was originally intended for the 
Brahmir's inheritance becomes applicable to all. The pupil and | 
fellow student of a Südra, Vai$ya or Kshatriya would be thus : 
secular pupils and class-mates. They come in for inheritance 
before the King: It may*be of some use to make a note of 
one's Hindu tutors and fellow-pupils ! One is a potential heir 
to them! The pointe vet to be contested in an escheat case. — 
And one who contests ought to succeed, if Hindu Law is applied. 


* A class is introduced in the list by Yajiüavalkya which is | 
entirely new and for which no precedent exists jn previous litera- = 
ture : it is the Band hus or cognates. Did Yājñavalkya mean = 
all the Bandhus whom we find, for instance, in the Mitāksharā, - 
or, only a lew as Aparārka contends for? This I propose to answer 


by reference to the source upon which Yàjüavalkya drew. ba oe = 


.Yàjüatalkya had in view he following Bandhus whom NG Re 
found i in Manu : Se 
sai a Sree —_ 
! Yaja., IL 135-136. wat afearwa Pen pes iem ex vem - 
emit am? qiu sangat: | etc. 

* Yaja., 11136 www fae — 3 
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l. sister, 

2. daughter's daughter. 
Yajiavalkya does not mention the ‘Sapindas’ of Manutin his list, 
as he has already prescribed the law on the subject by a previous 
section, II. 121. His Gotrajas therefore correspond to Mànu's' 
‘Sakulyas’ which he does not use, on account of the ‘extension 
given to it by the definition in Baudhayana. He had a tonvenient ' 


e 


term supplied by Gautama—Gotra-Sambandhin. The méaning - 


of Gotra in the Manava (IX. 190) was limited to,the actual family 
members. Yajiavalkya uses it in the same sense and in the real, 
not the technical, sense of Sakulya, ‘those of the family’ (not 
‘stock’). They meant those immediate members of the family 
living at the time beyond the four coparcener Sapindas.  *Manu 
and Yajiavalkya never meant the Sakulya of Baudhayana or 
Samanodaka of the present law. Utmost fal they -meant 
was what the far-sighted Jimūtavāhana says: the three’ descen- 
dants beyond the great-grandson and the ascendants beyond the 


great-grandfather. Even that is too much because the highest AS 


and the lowest could not be in existence in all human probability, 
unless the descending generations are muitiplied through adop- 
tions by minors—a thing which would have been held invalid in 
those days as offending against the principle of gift. ^ ; 
That the interpretation offered here of Yajiiavalkya’s gotraja 
is correct is borne out by an evidence which is conclusive. 
Vishnu, who follows so closely Yajiavalkya and Manu, gives 
this order of succession in XVII. 2-16. The order of his 
provisions should be-noticed in Comparison with the order of the 
verses of Yajnavalkya : 
Sütra 2. ‘Of paternal estate from grandfather, both fether 
and son are eqrally owners’ (Cf. Y. II. 121): 


S. 3. Sor® separated from father should give a share to 
a brother born after (Cf. Y. II. 122). sas 
1 Daygbhaga ; XI. 1. 38. (i | 


e 


T: 
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S. 4. The estate of a sonless man goes to his wife 
(patn:) (Cf. Y. II. 135). 

S. 5., in her non-existence, to the daughter (Cf. Y. 
II. 135), | 

S. 6. in her non-existence, to the pitri [or pitris] 

'— (Cf. Y. H. 135). > 

S. 7 in non-existence thereof, to the mother (Cf. 
Y.-1. 135), 


in her non-existence, to the brother (Cf. Y. II. 135), 
in his non-existence. to the brother's son (Cf. Y. 


Ch m 
© c) 


(II. 135). 
S. 10. in his non-existence, to the Bandhu, 
Sail. in his non-existence, to the Sakulya, 
^ B8.12-16. in his non-existence, to the fellow-pupil, then 


to the King. The property of a hermit goes to 
the teacher or the pupil (Cf. Y. II. 135-137). 


Now we get here the Bandhu and the Sakulya against Yajnaval- 
kxa's xGotrajas and Bandhus. Why should the order be 
changed: and Bandhu placed before Sakulya? ‘Sakulya’ is not 
to be found in Yajnavalkya. Itistaken from Baudhayana! in 
- the technical sense-of all agnntes traceable, that is, many more, 
unlimited, agnates were let in. In this new classification, the 
Bandhus t.e., the Banshus named (sisters, daughter's daughter, 
etc.) must naturally come first, as their inheritance is already 
settled. The Bandhus of Yajfiavalkya, therefore, are the Bandhue 
as discussed above, otherwise,it would be impossible to explain. 
the preference of the Bandhus over the Sakulyas. CA 
Tae commentators have changed the substantive law. The 1 ne 
Bandhus who ought to come in much before the Sakulya strangers EE 
are unjustly postponed. The mistake was dee to taking Sakulya 
of Manu as the technical Sakulya. Kulya is a frequent 
term in the Artha Sastra, meaning one of the family. n: ies 
. Govinda?*, the real sense of Sa kualya had been accepted by 


! The lateness of Baudhüyana's law of inheritance i is shown” by IL 23. 43, I 
. the whole Stridhana of mother to daughters. Cf. Vasistha, XVII. 46. 


c Onesie 


CURAR ? Govinda on Baud. I. 5, 11, 10: aaafstamıà afa aagi suai € 4414 
Ae Pen ah pl all eh is Í aee PTD, da | 















COLD 
ze > 
£ 
“| E 
EN j) 
AD Ls 
Eso 
CENTRAL LIBRARY 


FAMILY LAW l 283 


the commentators, they would have rejected the view, that 
all the Bandhus (many of whom are really fnuch nearer and have 
a better claim) are to be postponed to the Samanodakns, as being 
opposed to Manu. and, therefore, illegal. I hope this mistake 


will be rectified one day by*the Privy Council or legislature. » 


Narada goes back to the old law and terms i1 " their old 


sense. His order is (XIII. 51) :— 


e. 


1. daughter, 

2, sakulyas, e 
3. bàndhavas, 

4. sajatis—those from common descent. 
5. King. 


Here Sajatis stand for the stranger agnates, the Sakulyas for the 
father, son, brother, nephew and the sapindas generally,“ then 
come in the Bandhus, quite in keeping with the old Jaw and 
Vishnu, and after them appear the non-descript distant agnates. 
Lastly, comes the King. Sajati, as the commentators say 


‘descended from the same rishi’, probably also covers the case of ' 


pupilage constructively. 


^. 


$ 49. On the question of succession to the son?s 
Succession to Son's 9852 te, the Manava (IX. 185) and Yajiia- 
estate. * valkya (II; 135-136) differ only inasmuch as the 
latter makes “both parents’ heir. Now, in view of Yajiiivalkya, 
II. 136, the question arises, 


(a) whether they take jointly, 


(b) or, if separately, whetlfer the father comes in befere the 
mother, or, vice versa. 


"m 
[ 2d 


Vijianesvara, on a quotation of "Vishnu, places the — urst ; 

but the text 1s wrongly given; it was taken from a qtoted 
passage. Vishnu, X'VII. 6-7, gives pitri-gàmi tadabhàve matrigami. 
This makes the,interpretation of Vijüane$vara inadmissible- 


But the real difficulty yet [emoins, for pitri-gàmi means both © 
f p nos | 


- 
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‘devalving on parents’ and ‘devolving on father.’ Srikara is 
of opinion that both parents are meant to take jointly. This 
on general principles seems to be sound. A wife is the joint-owner, 
ə since her marriage, of all that belongs to the husband, according to 
Apastamba.! Brihaspati also says that she inherits her husband 
by survivorship. the half body of the husband still remaining? 
Manu, IX. 217, which cuts into the connected verses 216 and 218, 
-is absolutely 8utof place. No mention of the mother’s inheritance - 
is mage where it ought to be, and here it is thrown into partition. 
This seems to me a later addition, an interpolation, and is not to 
be treated as a verse of the original Manava and not even of the 
edition which was before Yajhavalkva. The verse makes the 
mother the next heir of a childless son, and is thus contradictory 
to all,other sections. Then it adds the paternal grandmother 
as the heir next to the mother? Of this order mo trace is 
found either in Yajnavalkya or Vishnu (Ch. 17). The commenta- 
tors writing on it give contradictory orders of succession. They 
are nafurally puzzled. Except in Mithila (Vàchaspati), the law 
as interpreted by the Mitakshara lawyers (Apararka, Nilakantha, 
tpe authors of the Smritichandrika, the Madanaratna, the Kaipa- 
taru, the*Parijata, and lastly the Viramitrodaya who reviews 
» all the authorities)sis that the father succeeds before the mother. 
They all contradict Vijnàne$vara who is only supported by 
‘achaspatimisra, the Maithila lawyer, and Kamalakara whose 
aythority is inferior fo that of Mitra-Migra, Nilakantha and 
Devana Bhatta. Jimütavahana is with the majority of the 
Mitàksharà dawyers, and places the, father first. , 


§ 50, We have seen the position of the King as the last 
Escheat. succeessor. The Hindu reasoning about his. 
right is that he succeeds to all **master-iess" property. Thisis 
found as early as the Jatakas (I. 398) as a definite principle. Hoc — 
gets tle benefit of res nullius. ^ - AE Pu 


| 
| 
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* Apastamba, II. 11, 29,3. safest wawa | 
? See Brihaspali; X XV. 47. 


* Manu, IX., 217. aqme Jae "Id! $T383TS NA | | 
? areata a anri faqajar wvxaq i v um s 
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The Law of Gift—Gifts in Ferpstuity— E:amples of Appeals and 
Original Cases—Security for Costs in Appeal—Courf-fees— 
Professional  Lawyers— Pardon by  Crowa—Eugenic, 
Rules—Sapinda Doctrine— Prohibition'in Selection— 

Age to be Parents—Telegony—Sex in Embryo— 

Commentators—Later Smriti Codes— 3 
Megasthenes and Hindu Law. € r 


S.1. The texts which treat of sale and contract of sale treat 
also of gift. In the eyes of Hindu lawyers gift isa mutual 
contract. Therefore, there cán be an agree- 
ment for gift which would be enforceable fit 
Hindu Law. Kautilya and the Codes enjoin specific performance of 
a legal agreement for gift. If the agreement is for a stibject wAich 

cannot be given, for illegality, impossiblity, force, fraud, or duress, 
the agreement would not be enforced. Likewise an executed gift 
would be set aside by the Court for any of tiie reasons which would 
avoid a sale or an ordinary contract. A property which cannot 
be sold, cannote be given as* a gift. Ag sale is mutual, so gift 
is implied to be, complete by mutüality. Hence acceptance is 
necessary, actual or constructive, but not delivery. As Yajnavalkya 


lays down, in case of immovable property, acceptance ' had to be 
made openly. ' 


The Law of Gift. 


82. A promise for gi ft even ofa religions nature 
could not be enforced if the object pf the gift did not remain any 
more in the same condition (ML, VIII. 212-213). But when 4 gift 
had been actually made, except for illegality and other valid causes, 
it was irrevocable (M., IX. 47). The fact which completed it, was 
the statement of the donor, ‘I give’ (Manu, IX. 47)? This was - 

! Ya. II. 176 ; see also Mama VIH. 159, 164, 161, 212-214 ; = 75-77. 
2 i aN faqafa aa EFT mata | 
. AE sura Aare ere EA | - 
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joineé with the condition imposed by Yajüavalkya that a gift — 
‘should be publicly made, and especially so in the case of an — 
immovable property.’ This implies that acceptance in each case 
was Necessary. 
Even an acceptor of a gift could seek redress and get the gift set — 
aside on the ground of fraud practised on him. (Manu, VIIL 165 ; 
. Y, IL 176). This probably would have been an onerous gift. 
Conditional gifts are allowed by later authorities, and seem to be 
implied by Manu,*IX. 47. Sarvajüa Narayana interprets Manu. 
IX. 4 (extending it even to a promise of gift. In gifts made to gods, 
the god*must have been regarded as accepting vicariously or tacitly. 
The property of gods was most sacred, as implied by M, XL 20.' 
Medtbhatithi says that when a property is metaphorically 
called -D evzasva (god's property’), itis meant that it cannot 
be taken, A gift made to gods would probably be complete even 
without actual acceptance, on the analogy of Manu, IX. 47. 
According to"nKaty&yana, a property promised to gods could be sued 
for, e.g., after the death of the promisor his son could be sued for the 


property. This shows „that the promise here was Mme as à 
contract 7n rem. T 


a 


: S 3. Gifts are all regarded as transactions in rem by the Manava 
Code. But it is not so with regard to the other cofitracts. It thus — — 
; follows thaf the question of pexpetuity can arise - — 
: in Hindu Law only with regard toa gift. Ne de € 
covenant of perpetual nature can be imposed on a subject of io Rm 
as the contract is personal in-the eye of Hindu Law. In gifts — 
especially ^vhen they are of the nature of a religious trust, e 
perpetual covenant can be imposed, the contract being in rem. But = 
when the takers are not gods, but human beings, the gift is absol A PN ae 
(originally witk water poured in the donor's hands, to si gnify € clear 
severance of interest), and no covenant taking away from th e s pa 
right-of ownership would be valid in Hindu - Law; bei ransfer 
would not then be complete in pitsojen E E ee 123 
1 Maru, XI. 20, ri quim aei n iat) 
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$ 4. Ihave already alluded to the texts allowing appeal and 
revision.’ On appeal, further and fresh evidénce could be taken of 
Examples from the same or new witnesses, and newe materials 


° € a . 
under Tad" v examined. A case of appeal is recorded in the 


Cases Rajataranhgini under the reign of Kinge 


Y aSaskara. There with the judges who had determined the case on 
appeal the King in his Council heard the appeal, admitted freeh evidence - 
and reversed the judgment." Another case is mentioned in the same “ 


history which arose out of a decision of executive officers. This 
was probably more of an original case, as no previous step is des- 
eribed. This case was brought by an unnamed ~ cobbler 
whom we may call the Cobbler of Kashmir. ‘King 
Chandrapida was building his famous temple of 
Keáava Deva. The house of the Cobbler fell in the desjgned 
area and the officer measured it, preparatory to its acquésitiop. 
The Cobbler told the officer that he had no right to do it, but hie would 
not listen. The Cobbler called at the palace and asked, the King t 

hear his case. The King heard his ease sitting in Council The 
Cobbler of Kashmir argued that the King had no right to acquire his 
house ; it was his private property and no law allowed acquisition of 
the private property of a subject by the king. His right in his house 
was as sacred as the King's zight in his palace. Tke King and 
the Council decided that the law really did not allow the procedure. 
The next morning, the King of Kashmir walked up to the house of 
the Cobbler of Kashmir and with folded hands begged -of hinf the 
house for the sake of the intended temple. The Cobbler proudly 











1 M. IX. 234. Y., IL 505-6. Mitramiśra is of opinion that appeal fs not pma 
by Manu (V.M., p. 122 citing difüd etc.» Cf. AS. ch, 86, pp. 222-283. See - 
Narada, Iniro. on Judicial Procedure, 7, 11, 43, 50, 65; Brihaspati,4, 29; 
Katyayana, V.M., p. 123. Asahaya deszribes the appeals in his time: “whatever 
is decided in a town goes to the capital, what has been decided in the capital 
goes before the king, what has been decided by the king, though wrongly 


decided, cannot be «tried anew,’ on NS., Procedure, 11, Text, p. 7: ^mi ZU. 


gẹ mfa dr eeeq ufa gum ee: geet ac aries desiit fafa i 
- ? Rijatarangini VL 14ff. 
tm Jovi, ÍV. E 
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made a present of it to the King. It is impossible to decide whether 
to admire more the Cobbler of Kashmir or King Chandrapida. 
The forme vindicated the right of private property, the latter 
vindicated the majesty of Hindu law. 


$5. Heavy security for furnishing cos ts to be decreed 
and the court-*ee costs were taken before an appeal was heard. There 
i was presumption in favour of the correctness of 
Seeunty for Costs i : SM 

in Appeals the judgment ; abuse of appeal was discouraged. 
' If the party's appeal failed, the costs to the 
court and the costs to the respondent decreed against the appellant 

were heavy, generally double of those in the original trial.’ 


86. Court-fees were taken both from the plaintiff and the 
defendant. Secnrity was taken before-hand from both parties for 
: court-fees which were calculated after the 
judgment, as the winning party paid at a 
lower, ana the losing party ata higher, rate and the calculation 
could not be made until decision was pronounced (Manu, VII. 
176: Yajnavalkya, II. 42). In cases of perverse judgment the 
jury and the judge were'punished ?, for no one was above the law. 


Cour*-Fees 


$ 7. Manu, VIII. 169, shows that professional lawyers 
were already in existence.in the time of the Manava Code? The verse 
Professional says that the people who suffer for the sake of 
EE others are witnesses,sureties and the judges, but 

that those who are benefited by litigation, are the king (‘who gets 
court-fees’, the creditor (“who gets his decree’), the merchant (‘the 
speculator who supplies money for defence to the defendant and 
acquires his property in return’), and the Brahmin.‘ This Brahmin 





1 See references under § 6. n i 
? Yajyr., II. 306-307 ; Manu, VIII, 12-19 ; IX. 231, 234 ; AS. ch. 86. 
* The Burmese Code of Manu gives also scale of fees. — 

* Manu, VIII. 169: 
qu: quu i fügen en fare: afer, SH! | 
^0 85emeqsdhed fag seat, afas: n 
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is the Brahmin who advised each party on law. Medhatithi „says 
that the latter four derive advantage from law Suits. The definition 
of vidya-dhana, with its „history going back to the* Dharma- 
sūtras, presupposes the existence of the profession much earlier. ' 
88. The position of our Hindu predecessors-in-profession with ' 
regard to their remuneration is illustrated by a yecorded case 
which we have already noticed? As late as about the seventh century 
of the Christian era, they were probably not supposed to take a 
commercial fee. Apparently, that case was deeided against the 
defendants on the ground ofthe illegal agreement between the 
client and the lawyer to give and recieve a ‘present’ of 1006 dr. 6n 
the conclusion of the case in favour of the defendants. The 
agreement savoured of champerty. It is possible that only 
champerty was condemned, while a reasonable Bgahminicak fee  * 
(dakshina) was allowed at the time. The passage about Counsel 
Durdhara’s statement that he was appearing for the ‘sake of 
an old friendship, is, in any case, significant on ‘emuneration 
at the time when the Narada-Bhashya was composed.? The “ 
profession seems to have been honorary in principle. 


$ 9. There is evidence that as early as the first century A. €. 
professional lawyers in India were a class by themselves and that 
they formed a “characteristic feature of-a capital. For, in the 
Milinda-Panho, -Bk. V., where the chief features of a’ typical 
Hindu city have been dechet in detail, lawyers also figure. «But 
they figure under a nick-name which is indicative of the un- 
charitable lay view taken of the prefession at the time. Lawyers were 
called ‘Sellers-of-Law’ or ‘Traders-in-Law?  (Dhammtpamnikas). 
Before them there figure in the description the “Keepefs-of-Law” 
(Dharma-rakshas) who seem to have been a class of lawyers 





! See Lecture XII, Sbction on self-acquisition, 
? See Lecture XI, ante. 
3 The Narada-Bháshya of Asahaya could not be later than the seventh 
century, for about the middle of thabæentyry Pataliputra was found deserted, e - 
_  . and Asaliéya speaks of Pataliputra as a livitie’ town where ‘in the vor cre ; 
: z . law was quoted and discussed. EET 
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known and referred to for their knowledge of correct texts, and then 
come in criminal judges, Rūpa-dakshas* (those skilled in judging 
appearanecs ') who were skilled in detecting the source of offences, 
skilled in deciding whether any act is offence or not, whether the 


~~ offence is grievous or slight... ...skilled in deciding questions as 


to the rise, the acknowledgment, the absolution, or the confession of 


~ an offence; the defence of an offender. After the sellers of different 
. luxuries, and the police (nagara-goplas) the writer describes the 


sellers-of-law', "who according to the spirit and according 
to the letter, according to justice (nyayatab) and according 
to-reascn. =(ka@ranatah), according to logic and by illustrations, 
explain and re-ezplain, argue and re-argue."? 


Hindu advocates were known for repeating themselves as early 
as about the fist century B. C.* Virtue is often hereditary ! 
— 8 10. A text of Narada, which I cite below (S16), also testifies 
‘o the practice of lawyers who could address the court even 
‘unappointed by their clients.’ | 


S 11. Itappears that about the eighth century A.C, at all 
events, scales.of fees forpadvocates were established in a legalised form 
$ Rees in India. The Hindu Law borrowed and adopted 
` . by Burma at about that time provides for such 
fees to be calculated at a percentage of the value of the suit or 
according to the gravity of the offence. The Dhammathat or the 
Law of Menu dictates: “Any,good pleader, though the statement of 


his case may not have been taken down, if he has only just sat - 


2 ammi 


— 


! Milinaa-Panho, ed.  Trenckner, p. 344 ff. I am giving above "d 
expressions vf the text restored into Sanskrit. peer 


? Translation by Rhys Davids, Sacred Bocks of the East, XXXVI neo 


3 “Milinda PaZho" was commented upon in the 5th century PX € 
to have been written in the Punjab, before the ris" of Northern B 
_ Its hero, Menander, was a Greek adventurer whose coins are still fe e rng 
— characters of the second century B. C. When the work was | nposed the 
nationality and the obscure place of birth «of Menander — — | 
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down, or puts up the sleeve of his jacket, shall have a gight 
to his pay.” ' : 
$ 12. This is not the only provision of the Burmese*Dharma- 
<astra which would call forth the full approval of our present-day 
Bar. We have a further provision that having engaged one legal 
advisor, ‘the client shall not tall another pleader, unless the client 
be prepared to fee both fully? Fees, however could not be'recovered ' 


e 


after seven months. a 


$ 13. In the Burmese Code the lawyer has-been regarded on 
the same footing as the physician. It is interesting to nofe that 
a patient suffering from a dangerous disease and despairing of lfis 
life, would promise, as a matter of form, to become a slave to the 
physician on recovery, and he would buy himself back, so fo say, 
by making a handsome present, The same principle hasdeen ~- 
extended with regard to the lawyer's remuneration ; “when Hre 
defended the prisoner “in matters of life and.death," he “has the right 
to a fee of thirty tickals of silver", “the price of his client's body.” 


814. Two functions, which are "distinet and different under 
Hindu Procedure Law, have been combined in the office of the 
advocate in the Dhammathats, Under our procedure, both parties 
at law had to give sureties (pratibhu) for prosecution and defence 
of the case.  Sureties were distinct from lawyers. But under fhe $ 
Barmese Code of Manu, an advocate is^also a surety for his client. 


$ 15. One wonders whether any punishment was prescribed 

in India or in Burma for the conduct of the advocate who took the 

fee and would not appear at the bearing. In Burma probably the 

contingency was avoided by making the fee payable on the | he 

conclusion of the case. , E 

$ 16. The employment of Hindu advocates was, as a rulo, fasod 

on the principle of agency. * But it was not always So. The class o 

agents-at-law (pratinidhi, Jepresestatire y was altogether d 
' Richardson, Laws of  Menoo, p 50- 

* Of. “All that I possess, shall de rom ia anà willbe ym 
dpt ke om - Mahavagga, VIIL 1. 20. * 

x ích. on pleadings). 22. , ; 
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Their acts were binding on the litigant principals. But apparently 
the acts of the advocate, if prejudicial to the client, could not be — ~ 
binding on the client. ^. The governing principle was that one 
; learned in law could come in, as such, and assist the Court. This 
doctrine . is expressly laid down: "appointed or unappoirted a 
. lawyer (lit. 'knower-of-law") is entitled to speak (before the Court), 
one who follows the law utters divine voice’? As pointed out by 
Asahaya (on Narada, IIL 2) it refers to lawyers. As the ‘appointed’ 
one came and iniormed the jury (of 7, 5, or 3) to help the Court 
in dispensing justice, * so could an unappointed knower of law 
cóme in and address the Court. And the Advocate alone had this 
privilege, he alone could speak, unasked, before the Court. Any 
one else attempting to speak ‘un-appointed’ would have been guilty 
of one of the 'contempts of Court.’ ê 


$ 17. In criminal cases the execution of punishment was the 
prerogative of the executive." The king could pardon the offender 
if he so chose, Certain heinous offences—e. g 
murder, were expressly excepted from the 
power of pardon.‘ Nor could an old offender who had repeated 
tne offence be pardoned. * : 


Pardon by Crown 





1 Sukra-Niti, IV, 5, 10, 15. 


2 Narada, II. 1-2 Sukra, IV. 5. 23. ‘If pleader be bad, the cause he is 
employed in shall not suffer, Burmese Code of Manu, p. 20. 


5 afagat age at AN avene fa i | 
zat ad a afa a: aragquitafa a Narada II. 2 (p. 4D: 
s Sukra-Niti, 1V. 5. 28. r 

* Brihasjlati, I. IL; Sukra-Niti, IV. 5 26. i 
5 "Asahaya, NS. 1,2 ; Parasara- Mudhaviya (Bib. Ind), pp. 32-38 (Vya. Ka) ee 
Sukra-Niti, IV. 80-82. 
* Brihaspati, VM. p. 42; Trial of Charudatta in the Mpichehhakațika: *- zi 
terme. p. 92. | zm im i 
* rem spuper arte gat wneataenfüt i F E ce 
rg fera sce Stat A Gefedum Manu, VI, La ‘see also 316). S 

> fattened a a mesh si hee IIE 98. 0 e 
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$18. -Many laws in our Codes are based on euzenic 

principles. Modern researches into the problems of eugenics prove 

that thy Hindu race had -discovered certain 
PT M T eM genic truths ‘and applied them ^to 

their social legislation. Two faets * 
explain those discoveries. The Hindus were, greas breeders of 
animals. The royal farms of animals on a huge seale,e. g. under | 
the Mauryas, are historical facts. Vasishtha expressly Says : 
“Now they quote this also: “Learning if lost* can be recovered. 
But here when lineage is lost, all is lost (beyond recovery). 
Even the horse is estimable on aecount of pedigree, hence" a 
woman of pedigree is taken for wife.” ’ 

In addition to the development of surgery to ea very 
high degree, and a finished knowledge of human anatomy. m the 
periods before the Codes, we find a passion for human culture, 
for the production of only the handsome, strong and superior type of 
citizens, especially in a number of republics of the Panjab, whieh by 
legislation made it compulsory on every one to devote his best 
attention to the subject. Weaklings and deformed babies were 
destroyed by public authority” The républican chiefs were 
selected not only on the score of political ability but also of good 
looks and stature. This is kifown tobe the case definitely for one 
period, eir. 325 B. C. that is, the century immediately before our 
first Code. In that part of the country, where such | severe laws 
about producing the best type of'man and woman prevailed, was 
the seat of Hindu culture. All eyes turned towards Takshasila, 
when culture was mentioned in pre-Mauryan times. The Kathaka, 
the Paraskara, the Kapishthala, the Charaka and nany other 
schools of the Vedas had their home in the Punjab.” The 
Kathakas themselves had relentless laws on biological development 
t Vasishtha Dharmasastra, L 38: * 





* Hindu Poity, 1. pp, 8 S1. . ^ 5 6 
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of their fellow-men and women. Under these circumstances itis | 


no wonder that the ancient Hindus made a special technical 
study of the subject, and embodied the results into their laws. 
Let. us notice some of those laws. 


819. Tm selecting a bride, the Hindu was free, in one sense, like 
the modern man. -He could take his wife from any caste. Yet his 
choiee was regulated by laws. If we brought to life an ancient Hindu, 
he would regard the accepted view and practice of the modern 
world, the absolute freedom of man in matrimonial selections without a 
check or his choice exercised by any eugenic legislation, as anarehical 
or primitive. For, his own choice was regulated by a bridal recipe, 
and if he broke it, he was liable to punishment both at dharma and 
at law. - He must ascertain first about the descent of the girl, lest 
she Should be^a Sapind& on the mother’s side oraSagotra on 
the father’s side.’ Mother's pinda or blood-heredity was to be 
avoided up to the fourth degree, and on the father’s side up to 
theSeventh d egree, in cognatic relationship, and the whole 
pedigree (pravara) in the agnatic? A marriage in violation of this 
anti-inbreeding law was null and void, and attracted punishment. 

^ § 20. On the LA of h e r*e d ity the following families 
were avoided, according to the Manava :* 

1. „where low acts are done (by tendency), 

2. whieh does not produce male children, 





— —— ee a ee EEEE r — —— 


1 Manu, HI. 5, 
- Bast Fat Tp a at fags 
$ er aen gma nen RJA d 
> JaA, 1 53. stint enqadtaearrantaan | 
Taman Arya: fagan t 
Gautama, Dh. S. IV. 2 THREE ASTU: li p 
3 Hanu, IO. 6-7 
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Kii freee etita 
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of weak will (not free will’ i. e, where men born are easily 
led by others), 


e 


4. whose members have thick hair oif their body, and : 


5.. which suffer from (a) hemorrhoids, (b) pthisiss (c) amaya. 
(diseases of digestion) (d) epilepsy, and (e) white or ( f ) black leprosy. 


Yajhavalkya putitina positive form: ! (1)« he family 
should be distinguished for good acts in ancestry, and (2) the 
family should not be tainted with hereditary diseases. 


8 21. lt is important to notice that the Codes regard a 
tendency todo good acts or vicious acts as a transmissión 
by heredity, like physical diseases. 


8 22. On personal defects these girls were avoided—maidens 


with reddish hair, with a redundant member, the vix with no ` 
hair or with too much hair, and with yellowish eyes * 


" 


She must be of proper proportions in hyii a Jhin hair 
and teeth, and soft body? If the wife is not attractive, (Sood) 
children would not be born. ' 


$23. These rules seem to have been largely due to the researches 
of the early Kama-sástra thinkers who evidently made a special 
study of eugenic, principles. The rise of the sapinde theory and 
prohibition of marriage amongst blood-relations and supersession of 
the customs of the Vedic period, became part of the social system : 
as a result of their studies—the studies associated with the nanfes of 
Svetaketu, his father and other early authorities. - 


= — Oa 
|o Yan, Loo4: qee an asa | 2 - 
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xana a aenn aaan aana | mS 5 


* Manu, UL 8. ARa sfai saiang a rmm | 

miei mfa a averert ARRAN Ci. Vishnu, xxiv, 9-17 1 

> Manu, TI. 10 : genes trenes gears | ' 
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$24. Modern statistics have shown that a young-man produces 
the maximum of bad and minimum of good children, while a young 
woman produces the greatest number of good and 
the smallest number of bad children.'. A disparity 
between the ages of the husband and wife so arranged, that when a 
man is fully .matured and the woman, young, produces the least 
number of wicked citizens. The Manava Code fixes the marriage 
age at 30 for the man and 12 for the girl,?7. e. at the age of 
motherhood the girl would be about 17 or 16 and the man 35. 
Other age limits are so arranged that a man could not be a father 
beiore the age of 32. There is evidence that the girl's age was 
lowered by Kautilya on account of a policy for population." 
The conflicting texts in the Grihyasttras, with traces of tamper- 
ing, must be referred to that time. Kautilya’s law, and the belief m 
telegony (see S 26 below) made the Ma&nava adhere to the age 12. 
But all the same, the experienceof having virtuous progeny out of 
grown-up men and comparatively younger women should be 
presumed as a basis for the disparity. 


Parental ins 


825. A man wasnot allowed to produce children whem he 
reached the age. of 70, or, as some put it, when a grand-ehild was 
born he should retire to the hermit life, 


8 26. A point on which. the social lawyers became» quie 


= 
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Crime, Its Causes and Remedies, by Cesare Lombroso, English translation 
by Henry P. Horton (Modern Criminal Science Series). p. I71. 


? Manu, IX. 94 : 
. 7b Am eie sent eet paana | 
3 AS. ch. 60, p. 154: ef. p. 162: ec 
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t Baudhāyana, Dh. S. II chap. 10, (4-6). Manu, VES 
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convineed about the time of the Manava for the first time; ig, that 
one should not marry a widow: ‘Once a 
man’s yife, always his wife’, had'a Dharma 
principle underneath it. But it also had a eugenio prinerple 


Telegony 


underaeath it. It says that the husband enters the womb of the*. 


wife’. She always remains the wife of the first husband. 


That is a strong conviction in telegony, which arose abot 200 B.C. ' 
Modern breeders believe in it, and research is on its way fo own ^ 


the theory. Owing to this telegonic theory the law on purification 
was chenged. Formerly adultery with pregnaney could be ‘purified’ 
(excused) after a penance. But Yajnavalkya says that no “penance 
can cure a woman after adulterous conception, though ordinary 


adultery could be cured after monthly illness’. N 


8 27. The Mānava Code deals with the causation of.sex in 
the embryo (IIL 45-50; IV. 128) It isa subject by" itself. 
Manava on Causation | may here only draw attention to the fact 

of Sex that research in the matter was corfducted in this 
country, and that results were ev idently achieved. Let me quote 
the testimony of a competent critic. Sir Edward Gait in 
his Report of Bengal Census” .says : - = 

“Many of the modern theories regarding the causation of sex 
have been anticfpated by anciént Hindu writers. The "idea under- 
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Manu, V. 162: » 
a fa meat efaeainfeess | 
Ibid. 1X. 65. 9 awama frater gA: | 
2 Manu. 1X. 46 : 
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5e Consus? of India, 1991, vol. XI. Bengal. Pun I. by E. A. Gai, F.S.S D. 
p. 263. > 
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lying many of these theories, both ancient and modern, is that sex 
is determined by the preponderance of the male over the female — i 
principle, of the reverse, af the time of „conception. It was stated — 
for vxample, in an old Hindu work on the subject, that the female — 
Principle is “weaker on certain days than on others, an@ that | 
conception on «ven days following the commencement of the menses 
tends to resült in male, and on odd days in female, children. This 
“general tendency, however, might be counteracted if one sex or the 
other were specially strong, and a strong and healtby woman is 
advised to fast, or reduce her diet, at the time when she expeets 
to emceito, if she wishes to be blessed with male offspring. For 
the same reason it was ordained that the husband should be older 
than his wife as he would then ordinarily be more vigorous and 
have a greater chance of influencing the sex. The great authority 
onesex Amongst the Hindus is the Adi Sastra which is attributed to 
Nagarjuna but some of the observations in this work, though they 
indieafe al immense amount of research, are not fit for re- 
' production." 5 x 

$ 28. It is not possible to give a general verdict on the compara- 
tive merits of the commentators. M edhatithi is probably the 
best on the whole. He does not refer to parallel 
passages to find eut the real sense of Manu - 
He is moreof a jurist than a cemmentator, giving his own opinion 
as to what the law should be, rather than what was intended by E A 
the text. NZrarvana very often gives the correct import = i 
others fail. Kulltka at times refers to parallel “passages — 
and ascertains the sense. He is midway Between the jurist aoe ae 
Bhas a-k&ras of old and the MM 
makin® a mparative study of the subject. Amongst the lat 
Jimttavahana and Mitra-Miéra must be g given 
the first position for determining tbe rea! import." The value o - their = 
works, as well as of the other “Digests,” is very g at for a 
historical” student of Hindu Law., In, fact unless. BIN ni vi : 
the Digests, it is not possible td Prasp "the spirit of law : and tp "mal 
an m historical erc ^ nn Si pirga t 
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Yajüavalkya are more misleading than informing. Vi$v a ra p a, 
the oldest of the class whose work has come dowy to us fs 
typical. His occasional ecitations, however, are useful. :He is 
anxious to force upon his reader his own views which, are at times, 
unsatisfactory. A pararka, on the other hand, has an individuality 
and acuteness, and is not given to the vice of interpreting -a text . 
in his own way. He tries to find out the object by referepce to. 
other texts, and he very often succeeds, while V1jnanesS vara, 
resembling the jurist Bhashyakaras and particularly Visvartpa, 
wants to state what the law ought to be, and writes with a masterful 
andsystematising pen. But he is far from being a reliable interpreter. 
historically. Here Aparürka is superior to him. On procedure 
especially, he is the only reliable expounder of ancient constitution 
and proceedings. As a commentator of  Yàjüavalkkya, M-it r a- 
Misra would have stood as the best but for the fact that he is 
greatly influenced by the authority of Vijnanesvara. Apparently 
the ablest and the best commentator of Yajnavalkya, ‘Srikar a, 
known only from quotations, we have yet to discover. The commen- 
tator who deserves the greatest respect as a faithful interpreter 
of ancient law is Asah@ya. He wás near the age when 
Hindu institutions and traditions were living. He has a respect for 
the text, and his legal knowledge is indeed great. It is a pity that 
the best commentary in the history of Hindu Law should* remain 
yet to be critically edited and published. 


e 
e 


$29. From Kautilya up to Katyayana there is a 
continuous descent Of codifiers of the Artha-Sastra school. - we 
Ma&nava leans more to the Artha-Sastra laws than it o them 
With the Yajnavalkyan Code the Menai 7 A 
the Artha-Sastra laws is restored. Narada, ind 
Brihaspati and Katyayana, even more than Narada, 
keep up the traditiens of the Artha-Sastra law. Katyayana : 
refers to the laws of the Ambhjyas and the } 
well-Khown, authorities of the Aftha heme as we kh 







Later Smriti Codes 
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of the Parwata, viz..ambhiya-manavah,and was puzzled :in quoting 
tne interpretation of the Paryata (tan-manavas tasya sishyah, 
he takes *manavah to mean ‘pupils’ (of Ambhi). ' . Thatis, when the 
.Digestewriters flourished the books of the Artha School "were so lest 
' to them «that they could not even understand the reference. The 
, Arthasastra Works of the Ambhiyas and the Manavas are cited by 
Kautilya. iMt yayana always relies on the Kautiliya laws. So 
does Devala, whose chronological position is not yet clear t9 
me. With V y ā Sa,” in vyavahara law, however, there is a break. 
With kim the mediaeval school, which came to be-known by the 
name-of the Mitakshara, begins. Vyāsa’s law proper was based 
on the interpretation of the law as it had come into vogue in 
Westerr India, in the area where Vijhnünesvara flourished. 
VijhancSvara -refers to those notions as current, yet he 
never cites Vyasa in his own support when Vyāsa’s texts fully 
support -Vijnànesvara' s views, although he cites Vyasa on 
Achara and Prayaéchitta. It seems to me that in the metrical smriti 
of Vyasa, which had originally no vyavahara part, some lawyerof the 
period of King Bhoja, Vi$varüpa and Vij ianes- 
vara (1000—1100 A.C.) put in verses on civil law. Vyüsa's 
support of Sati, which earlier jurists condemn, is another proof of 
the fact that Vyasa’s book undertook" to supply a popular law-book, 
which ‘was not based on tiie tradition of the ancient Hindu Law. 
Kirg Bhoja may be taken as the landmark of this new era. 
He was a great revivalist and” had works written on almost all 
the subjects of social interest. He found the old world disappearing 
and wantec to capture and keep it by literature. In legal literature — 
he is cited with respect as Dhfiresvara. We may take his timeas the — 
politic al period of the new legal interpretation and the beginning : re 
the age of Vyasa and the — school which is " 
continuing. ^ OE 
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$50. Specific performance to enforce a própiise of gift 
Specific Pepformance ; © à contract for sale is contemplated by our €odes * 
Sudatta vs. Prince (the provisions for rescession of contract). Sonte 
four cemturies before ethe Code of the Manava, 
there was a suit for specific performance in the Court of the. Lord. 
Justices of Sravasti, which was the capital of the kingdom 1 
Kosala. The case is related at length in the- ranciént Pali canon. 
Sudatta, a rich merchant of the capital, wanted to purchase a garden 
which belonged to Prince Jeta. Sudatta Anathapindika (Sudatta 
‘who treated orphans as his coparceners’) was a charitable man, 
and desired to make a gift of a particular garden to Lord*Buddha. 
He enquired from the Prince as to what price he would take for 
the garden. The Prince named an unreasonable sum, whereupon 
Sudatta said 'accepted'—' I have taken the garden at that price.’ 
The Prince would not part with the property, aml the merchant 
sued for specific performance. The royal judges (Voharika 
Mahamatta) heard and decided the case, decreeing the spit againet 
the Prince.” The garden,  tbus recovered, “ was ‘gifted 
to the Buddha, which remained the property of the Buddhist ^ ~ 
Samgha for a long time. The gift is illustrated in seulputres 
of the second century B.C It is also a specimen of the 
administration of pte in Hindu India. The direction in ı the 
law-books (Y. 1. 357) ? that jüstice was te be dispensed : 
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where the king’s relations be parties, had been an old settled prin- 

ciple. The scene in the Mrichehhakatika also illustrates o 1 — 
king's brother-in-law has to go to the court of justice just like a €— 
ordinary complainant, who also appears before the Judge l 
same time, and their position is just the same. As iven tothe 
accused was successfully objected to by the € A e . Ti Ü e 
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. * McCrindle, Megasthenes and Arrian, 1877, p. 70. 
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"ui e . 
That pringf&ple is put in the mouth of theJudge in the trial of Charu- 


dattae. “How difficult,is the work of judges in knowing the mind 
* men which has to be ascertained for determining causes. People 
lost to the sense of justicesstate matters here covered with untraths 

As for the,judge, abuse (criticism) for even a slight reason comes 


` quitely enough for him, but an appreciation of his merit comes very 


late indeed, Tor asjudge has to be well-versed in law, expert m 


. followjng the tracks of cunning and deceit, he must be a good speaker, 


he must not have a bad temper, and must be impartial to friends 
- v .. I 
and strangers alike. 


839E. Megasthenes, who visited India several times about 


: 300 B.C. in the time of Chandragupta 
Megasthenes and Maurya and Kautilya, has notei 
. several facts concerning law and its administra- 


tion, witich we tan identify with the Jaw of the time, in spite of 
mistaken and faulty observation or statemerrts. 


$2. "^ We have already noticed that secret deposits n 


- trust, where there wêre no witnesses, are dealt with by Kautily® 


The quotation from Me casthenes, given by Strabo (xv. i) 
and collected by Schwanbeck as Fragment xxvii”, refers to that 
when it reads: “ ‘They (Indians) have no suits about pledges 
or deposfts, nor do they require seals” o» witnesses, but 
make their tenons and confide in each other.” Similgrly, Megasthenes 
actually refers to Kautilya’s law when he says, ‘for the law ordains 
that fo one RC them’ (Indians) shall under any circumstances 
bea slave. This reminds us of the very text of Kautily® 
(na tvév aryasya dàsabhavah, AS. p. 181). We fhd Apastamba 
fighting against the theory of Slavery im respect of yi: 





* 
—Hí16 0: W.-K. p. lii. : | ae 
Cfe the -Qpen (unsealed) deposits’ of Hindu Law: 
Diodorus, YI. 634 McGrindle, p 4€ «° 
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daughter and son (IL 6.12, 10-11) The argument, ofsa similar 
argument, was evidently extended by the Artha-sastra thinkers to 
the question of slavery in general. Probably it is to tljs tradition 


that Megasthenes^refers as a truly admirable law ‘pres- * 


cribed by their ancient philosophers Kautilya says that. 
slavery i is legal amongst the Mlechehhas, as if here he 
had amongst others, Megasthenes’ countrymen: iu view, The two. 
passages of Kautilya and Megasthenes read together. ' : 
When Megasthenes is reported to say that the Hindus had no 
written law and that they trusted to memory,” probably it was a 
distortion of the meaning of the word Smriti. It is brobably 
true that the Hindu seldom went to court, as it is said to be reported 
by him.” Again, Megasthenes says:. ‘If one is guilty of very heinous 
offence the king orders his hair to be cropped, tlis being 
a punishment to the last degreeinfamous’.* This is, of*, course 
the tonsure-punishment of Kautilya Tribunals 
of Justice presided over by royal officers afe 
noticed by  Megasthenes," which, agrees with the Kautiliya. 
Marriage, after the student life at the age of 37 is 
mentioned, ^ which proves that the Manava age for marriage was not 
an imaginary rule, but had been actually followed by the orthodox 
before the Manava Code. Meat-eating after the period 
of education in'the forest, 7.e. 1n the life of secularity’ - 
wearing of fine muslin, and marrying many wives are also noted.’ 
Theactive toil’ of the Sramanaka life of those who had 
their abode ‘in a grove in front of the city’ is correctly given by 
Megasthenes.” Marriage of girls atthe marriage- 
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* Strabo, XV. i: McCrindle, p. 69, i j 
> Ibid. p. 70, | * 
5 Ibid. pp- 73-14. * - 
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able:-a fe is recorded. * The Sulka of a 
knowf to  Megesthenes," which compares with Kaut 
Mithunadgnadarhah (p. 151): and also the practice. t 
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A. 
abandhu dáyüda— a division of sons not suceeeding to bandhu, 250, 251, 22 ar 
abhisasta patita— persons with marks 6f the outcaste, nof to te called as witness, 111. : 6 
abortion, 87, 120, 168. 
abduction, 117, comes under theft, 159. e ° - 


abhava—vacuum, 71. 

abhaya—amnesty, proclamation of no fear, 100. 

abhibhartsaná—intimidation, 145. i e 

absence—equivalent to death or refusal to pay, 196, 197. e 

accomplice. See anvaya. 

āchāra—related to sacerdotal matters and separate from Vyavahara, 51, 55, 56, 58, 71, 77. *. 3 
300. 

acharya—spiritual guide, 7; 46; position of, in the order of successio: :« the property of e 
his pupils, 276. 

acquittance, 142. x 

Act of God, 175, 206, 207, 216. h 

act of force, 163. 

Act of State, 175, 206, 207, 216. - 

action, 120-121. 

Adarsas—a Himalayan tribe, 30. 

Adaréa mountain, 29. 

addefa—same as Ny4sa i.e. property held in the hand of some one for some purposes, 214. 5 

adhi—lit.m. “placing with’ i.e. transfer by way of mortgage’, 200, 212, 813, 214, 915; 216. 

adhikarana—a technical term connected with karana, 199. 


adhikarana-lekhaka—registrar of the adhikarana, 190. = 

adhi pala—a special officer of the court, the protector of adhi, 216. ES 
adhipati — overlord, 102. . 
Adisastra—a great authority on sex among Hindus attributed to Nagarjtaa, 59s. n 
adjournment, 122, 137. ^ p ; » 
adopted son, 245. 246, Sez dattaka. 


adultery, 10; law of, 89 : 90, 117, 120, 131, 164, 165, 167, 168, 169, 209, 297. 
adverse possession, of land permissible by Kaut. 128 and not by Dharma- lawyers, 129, 130. 

188, 213. 
advocate, see lawyer. A r " 
dgama—title ; source of ownership, 217. 
agency, the principle of, 203 ; in commercial transactions, 203, 204. 
agent, 202; 203, tort by, 204 ; 205 ; 212/ 220; at law, — s " 
agnate, 235, 294. 
agreement, for sedition and immoral undertaking, 480, no daterüsf on loan without, 197. 
áhwWabi—pledged, 209. * " 
Ajivaka—an order of ascetics, 156. 
akarmin—not following religious acts, 273. 1 : r 
aksharayan—moral reproach, 148, 149. 
Alexandrian, 61. 
alliance, a vital source of strength or weakness « of a atate, 95. 


rad an element of the state, 95, 96. ^ 
yon c esas of indigestion disqualifying marriage of a girl, 295. " E 
Ambhiya—well known authority of the Artha school, 298, 299, 300. 
ammercement, 149, 173. " ns 
amsa—share, 271, 272. s d 


anagnikà, correct reading for nagnik4, n. 225, T 
Anathapindika—the title of Sudatta, the rich merchant of Kcsala for treating orphans l TS 
coparceners, 301. ; 
anāvadhi—property entrusted to a carrier, 214, gu ^ S 
ancien regime, 109. | PUR: MEER 
Andha—the blind, his incapacity to inherit, 271, 272, 273, 274. 3 
Andhra Kushan period, 6 j 2 Peres A 
Tatil mai ab Vade M Rios 16; from Dharma-Sūtra in fhe time of Gautama > 
19 ; essential for the completion of thé educatic Dharma-Sütras © — 
, 66; as sources of Dharma law, 67; pai | of 
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atgas—limbs, of the state, ®t. 
Anga—a countfy in the east of Aryavarta, 30. 
attgaudhrita—one afflictd with discase,— not to be called as a witness, 131. 
a Anglo-I^dian ‘aw, 194. nm 
Aagirasi Smriti—a composition later than that of Narada and Bri., 45. j 
anxieara—withpout authority, i.c. a non-proprietor, 255, 263. 
anti-in-breedi .g law, 294. 
^ anti Buddhist Brahmin revolution? 102, 
'anti^anitation, 172. * P 
-Antya-^Chandàála? not to be summoned as a witness, 131. of ^ 
" anubandha—repeatedness of offence, 83 ; used by ASoka in the sense of remission of punish- 
S ment, 84; in the sense of motive, 84, 85. ": 
anubhavin—can b? summoned as witness, 131. 
" anuloma—tfrom a higher caste to the lower, adultery in 166; punishment by imprisonment 
and fine of, 155. 
-" anuSaya—cancellation, 219. 
anustubh—a metrical form into which Manu was rendered, 49. 
- anvüh:ta, a class of trust,,214. 
anvaya—avccomplice, 220. ; 
Aparürka— n. 57, bases his writings on Yaji., 61; n. 63, 64, n. 71 ; 75, 122, explains Yaji’s 
pratyavaska nda, 126; opinions of, on the importance of witnesses in a suit, 127, n. 129, 
132 ; supports ordeals in Major sins, 138 ; leans to the view of liability of grandson for 
the debt of the wealthless grandfather, 193 ; views, on liabilities for debt, 194, n. 235; 
on family law, 236, 265, 267, 270, 271, 280, 284 ; only reliable expounder of ancient con- 
stitution and proceedings, 299. 
Apastam ba—author of Apastambiya Dharma Sütra—a pre-Paninian law-book, 3 ; opines that 
á royal priest should be learned in the law and science of govt., 4; concerned only with — | 
ceremonial and mligious conduct, 5, 6; discusses the duties of king from Dharma point | 
of view, 97 n. 11; prescribes special formule of oath to be administered to witnesses in 
king’s courts, 12 : Dharma Sütras in existence before, 18 ; mentions Puranas. 14,22; pto- — 
2 hibits Brahmins from not only the exercise but also the touch of weapons, 34 ; but per- 
^ mits it in fhe case of self-defence, 36, 41; does not quote any sūtra from Manp, 43, 
49 ; the age of 953, 54 ; gives the real origin of Dharma rules, 65 ; on the sources and ad- 
a ministration of law, 66,67 ; on the aosition of Brahmins, 84, n. 85 86, 90, 91; treats of 
x the rights of soldiers in the field, 106 ; provides for the royal control of gambling, 108 ; 
describes Sabha, 110, 111, 112; lays down caste rules with regard to the appointment of 
royal judges, 114; quotes Bhavishyat Purana on the law of evidence, 132 ; advises king 
to employ ordeals in Dharma trials, 134; does not mention assault by beating, 153; 
«leünes theft, 169 ; defines fite High Offences, 168; holds sacrament essential to marriage, 
179 ; forbids food to Brahmins from persons living by usury 183; old law of wer 
remembered by, 205 ; does not allow levirate in marriage relations, 226, 227; bis views — — — 
om marriage, 238 ; primogeniture, 253, 254 ; “nheritance, 273, 276, 281; fights against 
slavery in respect of wife, daughter and son, 302. ^ 










Apastambjya Dharma-Sitra, 3, n. 7. See Apastamba. vs 
e a pavada—calumny or slander, 144, 145, 148. = | 
: a paviddha—cast off son, 243, 248, 249, 250, 251. Xa = 
appeal--security for cost in, 288 ; procedure in, n. 287 ; examples of, 289. de im meni 
apatya—children born of the body of bot rents, 271, 272 273. : Nc 
a patrayita, lit. m. “one who is gone out", tech. m.,—a person whom the family have washed — — 
thei- hands clean of, by certain ceremonies, 275 ; dispute about the word, 275. 2 
Apte, Me. H. N., 48. = ^ NA rie he 
a Arabian Sea, 34. AA NP 
Aranyaka, 57. | KC bei ed 
; A-rahah, lit. “non-private,” witness box, 133. 
arhatiya n. 203: 
aranya area, 11. e 
oe Arattas, a tribe, 70. | é - iat | 
army—an element of State, 94, 96. ° es eon T ESSERE 
Arrian, n. 237, 304. ^ ^ in E ax ad PERE a 


Arsakes, 27. = e - bro A vi , 
7 Ársha marriage, in which a pair of bullocks is given, 238, 239 ; regarded as Dharma-viv 
240. : - | zi É [ | : : : m E 

a as Wuiab ee or danda nies m lag), 5, 7, 9, 16, A 2 


|J. Artha law, 7, 8, 9; called Vyavahàra law in Gautama’s time, 16; separ 
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~ law, 17 the authoritysot, supreme, 128, 137, 221, 229, 53, 269, 290. — 
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Artha lawyers, 176, 226. " € 
artha-sambandAin, 131. à 
Artha-Sastra, 3, 4, 13, 16, 17 ; Manava, 21, 22, 178, 199 ; Bahudantaka, 22 ; Eee 23 ; 
Au śanasa, 23. 20 26, 50 137. e 
Artha-Sastra, Kaut., 2, 3, 15, 40 42, 50, 59, 67, 68 72, 76, S0, 81, 86. 89, 106, ur 114, 116, 
117, 120, 122, 129, 132, 134, 141, 152, 153, 154, 157, 170, 171, 173, 176, 178, 182 184,186, 
187. 189, 210, 218, 221, 225, 229, 230, 235, 238, 241, 243, 244, 247, 203, 257, 261, 262, 
263, 264, 266, 267, 269, 271, 274, footnotes, passim. e 
Artha school, 8, 9 153, 186, 237, 264, 265, 300. " E 
"artha-vàda, 79. : u e e 
Artha- Vidya, }7. . 
artizan—151 ; guild of, 170; in contract of service, 207 ; in absence of confract is given a 
share of profit, 208. 


€ 


Aruni Uddalaka—father of Svetaketu, 42, n. 225. " . 
arvakkalika —'*of modern date," 38. 

Arya or Aryan, 4, 6, 43, 71, 91, 163, 208, 209, 210, 242, 257. ? " 
‘Aryan breath.’ See 'Āryaprāņa. . 
Aryan, 71. E. » 


Aryan countries, 12, 69, 79. 

Aryan culture, 60. 

Aryan families, 255. e 

Aryan India, 54. s e « 
Aryan practice, 69. e 


Aryaprana—‘Aryan breath,’ a Sidra with Aryan breath’ cannot be a slave, 180, 209, 242. 

Aryan society, 242. 

Aryatva—Hinduhood, 209. ^ 

Aryavarta, 28, definition of 29. 30-31, 43, 52, 60, 64, 70. T 

Asahaya—Asahayacharya, commentator of Narada Code, cites the tse in, ful? f Śřidhara 
v. Mahidhara, 195, 196; theerror of, 196; describes the function of adħipāla, e216 ; 
views of, on the rights of dattaka son, 252 ; on the procedure codo in appen!, n. 287 ; the - 
time of, n. 289 ; *knower of,' law of Narada is heid to mean a BERE lawyer, by, — 
292. 

a-savarna son, not of the same caste as father, 214 ; share of, in paternal takes 253. 

ascetic—of mixed caste is not to receive oblatiom to his soul after death acc. to Manu, 38; 
53, 54, 56; as a prime mover of law acc. to Yàajn., 83 ; 87, 89 ; state taking cognizance of 
civil grievance of, 120; not to be summoned as witness, 131 ; punishment of, 156, 157 ; 
position of, in the order of succession, 278, 280. 


Ashrafi—gold coin of the Muhammedan fired; 60. | 
Ashtavakra Wis T epe sens of Màfava Grihya Hubo, 23. - 
A&oka, 2, 10, 16, 28, n. 37 ; 42, 77, 83, 84, 84, 108, 173. 
assault—to men , 116, 120 ; comprising Anjury to plants and cruelty to animals and to that | 
m e 8 ame counter eh allowed in, 124, 153, 157, 161, 169, 205; by xo 
age, 145- > 
Ameritas: 57, 58, 65. 78, 80, 82. y LSU Eoo 
Astrology, 101. eS ae 
Asura marriage—a form of marriage in which payment of Sulka is made, 236, present | 
im portance of, 238, 239. ee 


e 


a-svatantra, *not independent,' 263. poe 

Asvaghosha— Buddhist author, maintains that Buddhist Südras are as learned as the. Brake - M 
mins, 11 ; time of, 26, 49, 50, n. 92 ; reve'ts against the claim of Brahmin MERERI | 
thc Manava Code, 145, 242, 245. SP Lak 


e b 
a-svámi-vikraya—p urchase from a non-owner, 218. von ns a Weed E 

Atharvan i.e. Atharva Veda, 19, 60, 79. = = cS E eT 
Atharvana Dharma— Atharva-Vedic Dharma, 19. Qi e x Een oh eee ere ud 


Atharva Veda, 29, 78, 79. 
atmanastutih—‘satisfaction of conscience? mentioned by Mano next to the s 
as one of its factors, 8]. | 
Atri—author of a Dharma-Sastra, 50, » | rec a ui M D 
attestation, 142, 172. . : act peo E IU MM 
aurasa son—share of, m his father's Lek nies 243, (C am 249, 25€ 
Ruta EUN MER HEN Sanas, 23. EXIT 2 E ucc 
- veil, o “5 ; 
peee m, ‘roaring,’ tech. m., Boing sit im 
ava&ri ‘hirings n. 
cvarodte—ianef apartments, lies ivtog in ge ses 


e 


DR 2 SUR 
d o 


a. 2 a a D z "2 oe 


i 
$ 


-—-- 
e 









A 


Bhishma, 14, 44. . ? 
are eponymous ancestor of the Bbàrgava clan, 44. 
ogya— uctuary, 214. 
Bhoja, King, a revivalist author, 300. 
e black antelope, 29. m^ * 
Black Yajus, 51. 
blind,—See anda. 
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` ^ 
üupruddha—ísmm Avarodha (inner apartments) used by Yàjü. to mean guarded women, 
adultery wit}, 165. 
avakritaka—preperty on hire, a class of trusts, 214. 
aVoidangg, in a suit, 126. 


E B. 


Babhravya—an ancient author of ə Kamasutra, 42. e 
Babylonian tablets, 59. 


^, 


Bahudagtaka, a bgok on Ráàja-&àstra, 22. r . 
Fahudantiputra, the author of Bahudantaka Raja-S&stra referred to by Kautilya as, 22. 
bala—force, 178. » 


Bàlama-Bhatti, commentary on Mitékshara by Lakshmi Devi, 261. 

bandha—debt, 184. " 

bandhana—imprisonment, 174. 
 bandhanóeüra—jail, 174. 

- bündhava, 288 ; vide bandhu. 
bandhw, relative, cognate, 250, 251, 279, 280; sister and daughters daughter as, 28], 
282, 283. E 

bandhu dayada, sons who succeed to the bandhus of the deceased, 250, 251, 252. 
Bandopadhsaya—Mr. N. C., 55, n. 279, 296. 

banishment,*90, 97, 139. 

bar—by the efflux of time, rejected by Kautilya in a criminal offence, 154. 

barbarian, 180. z 

Barhaspatya Artha-Sastra, 22, 51, 94. 

Barhaspatya Samhita, 45. 

bastardy, 129. 

Baudhayapa—author “of a work on Dharma-sütra, time of, 4; deals purely with dharma 
rales, 12 ; on the rate of interest, 16 ; defines the limits of Hindu India, 29, 30; non-men- 
tion of kiting by Brahmin by, 33 ; allows profession of arms to Brahmin, 34; allows sove- 

weignty to Brahmin and VaiSya ; non-quotation from Manava Dharma-Sütra, thus in- 
validating the theory of its existence, by, 49, 53, 54 ; knowledge of grahas (planets) by, 
59 ; om the source of Dharma law, 66, 68, 69, 70; parishad, 78; condemnation of the 

^. people of the Punjab as Wing of mixe@origin, 79; on large assemblies, 80; the punish- 
ment of Brahmins, 88 ; assault by beating not mentioned by, 153 ; condemns the usurer, 
183 ; on inheritance, 249, 262 ; partition, 265 ; inheritance by patita, 273, 274; technical 
interpretation of Sákulya and sapinda given by, 278; on the order of succession, 279, 
281, lateness of, n. 282. 2 

Bay of Bengal, 30. © 

Benares, 60. 

bench, 118. 

bench-clerk, 112. 

Bengal, 81, 252, 253. 

schl, 255. 
belting, 108, 109, 116. 
Bhagavad-Gita. See Gita. 

fone whoshas fractured his limb shad>not be killed, 107. 

Bhallavin, a Vedic school, 29, 30. 

Bharadvaja, a family of, to which the Sungas belonged, 29. 

Bharata, author of Natya-Sastra, 27. ə 

Bhargava—family title of Sumati, author of Manava Dharma-śāsffa, 41, 58, 144, 145, 147, 
148. See Sumati. 


SeT he 298, TU ir ET = 

Bhargavi Samhit me as Manu Samhita, 49. See Manu. » 
Bharhut reliefs, lil £ 
Bhāsa—an ancient Sanskrit dramatist, 24, 51, 53; 130, 136, 165, 236. - 


Bhavishyat Purana, 19, 52, 132. 
bhikshu or bhikku, 39, 53, 54, 109. 
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Bombay High Court, 185, 199. 
Bombay, Presidency of, 184. * 
bond, 142, 189, 190. 
bond-debt, 189. 
Bradke, Von, 23, 25, 24, 25. P . 
Brahma marriage, i.e. priestly marriage in which the bride is made over with ornamepts, 
227, 236, 239. 
Brahma-deya, 239. 
Brahmin, a caste— Bühler misled byj 1 ; political revivil of, under the Sungas and Künvas © 
8; the obligation of the king to erect a public building in the capital in Ap. for, Í ; the 
condition of royal gifts to, 10 ; the superiority of the Buddhist Sidra in learnirf* acc. to 
A$vagosha to, 11 ; royal punishments of, 13; Parthians excluded by the Hindus on act 
count of their non-adherence to, 27 ; described as to their looks by Patafjali, 28: not 
found by Pushyamitra to the east of Anga, 30 ; prohibited to touch *5reapon by the older 
Dharma-Sitras, 34, 62 ; entitled to sovranty by Baudhüyana, 35, 36; éhe exaggerated 
new claims for, 37 ; as political saviour, 43 ; militant in Bhasa, 52, 53 ; extravagant claims 
to total immunity from punishment of, 62 ; prohibition of gifts from certain classes to;* 
63 ; heterodoxy among, 80 ; position of, at law, 85, 86, 88, 89, 90 ; judgeship claimed by E 
Manu and Yàjn. for, 91, 114 ; position of in Manu, ruler of the whole world, 102, in taxa- e 
tion, 103, 104 ; prohibited by Manu to go into Gana country for studies, 107; to be 
preferred even if unlettered, to a learned Südra as a juror acc. to Manu, 115 ; oath not to 
be administered to, 133 ; superiority of, established, 134; scale of fines for, 450; assault 
on, 155; punishment of Sidras for rivalling, 156 ; punishment for adultery of, 166, 167, 
168; tonsure punishment of, 169; Pushyamitra, a, 171 ; new theory of capital punish- 
ment affecting the position of, 172; punishment for enslavement of the upper Varpas in 
Manu by, 180; food from usurious person forbidden by Ap. for, 183; 195, 196; Südra 
wife of a, 242 ; fees and honoraria of, 267 ; preceptor and pupil doing funeral service in 
the case of, 177; inheritance of, 280. 
Brahmin ascetic, exempted from taxation, 60, 
Brahminism, 43. 
Brahmin King, 135. 
Brahmin political rule, 29. 
Brahmin sovereignty, 103. 
Brahmin warrior, 34. 
Brahmin woman, 166. - 
Brahmavarta, 31, 70. 
Brahmarshi De, 31. 
branding, 89, 90, 166, 167. 
breach of warranty, 220° 
bribery, 117. " " r 
Brihaddharma, 23. : 
Brihaspati—described as an author in Mahabharata of a Raja-Sastra (Artha-Sastra), 22, 95, 
26, 51; as an author of Dharma Co495, 55 ; mentioned by Yājñ., 57 ;"32 ; the age of, 64; 
on the minimunf strength of the quorum of town ¢orporations, and other bodies, 78; 
Nyàya as an element to be followed in tbe administration of justice, 80; the duty 
and jurisdiction ofthe Sabha or jury, 82; the seven elements of the state, 94,95;on + 
court house, 111, 112; the binding character of the decision of Sabha (jury), 113; 
the caste of the royal judge, 115; the position of Sabhyas, 117; the» rules of 
pleadings, 123 ; law of procedure far advaficed by, 128 ; on the liability of grandson for 
the debt of his grandfather, 194 ; on Adhi, 212, 213; secret trust deposits, 217, 218; 
family law, 235, 245 ; gives high position to the dattaka son, 250 ; on the inheriting sons, 
251 ; follows Yājñ. regarding mothers’ shfre in the inheritance, 262, 284; the division | 
of property during father's life-time, 265 ; father's power of making pnequal divisions, e ES 
266 ; on the self-acquired property, 267, 268 ; on the authority of the Artha Sastra, 274. Kane 
Bribaspati Artha-Sastra (Raja-Sastra) see Bpihaspati and Barhaspatya Rájfa-Süstra. — NS 
Bribaspati Samhita—<See Brihaspati e r | 


e 


9) 







Brihaspati-Mitra—identical with Pushyamitra, 31. | Bee cM 
brother—of king, not above law, 118 ;in an undivided family, 202 ; position of, in inheritance, - č k 
259, 260, 270, 276, 279, 280, 281, 283. = | 9 e 
Buddha, 17, 52, 53, 39, 114, 258. SENLLE, Eu 
Buddhism, 38, 40, 42,,53, 62, 79, 83, 91, 139; new morals of, 232; Hindu nind conc 
» 234. qpti- i PrE - zi x 
i 11. 38, 40, TE 114, 157, 231, 234. | eh rns PA. ^n h ts s. » 
| ist lit ture, 16. " © =. Pen, ee aad ate penc Em 
lhist Maurya, 86, i | 
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Buddhist nun, 167. e EU 
Buddhist rule, 402. ey, 
^ Buddhist Samgha 10, 171. ET 
Buddhist Südrat? 150.* COD 
e Bühler, 1,3, 4, 17, 18, 20, 21, 24, 83, 59, 105, 113, n, 197, 229. IPTE 
Burden of proof, 125, 126. = JI TEE 
Burmese Code of Manu, 133, n 288, n 292, 291. Dun 
^ Mex 
- . C. - a E: E 


Calcutta,Weekly Ngtes, n 2, 44, 301, 302. 

e GPicutta, High Court, 186. 
Calcutta, Presidency town of, 186. ~ 
calumny, 145 ; punishment for, 148. See A pavada. : 
eanonical secula law — Dhafma-V yavahāra Code, 62. ES 
canonical Veda, the position of Atharvan as a, 79. = 
gapital, am element of the state, 94, 96 ; administration of, 172. eee i 

e capital punishment, 83, 84, S5, 89, 90, 117, 157, 159; the theory of, discussed in  — 

Mahabharata, 172, 173. 3 
case, 35, 116 ; statement of, 121, 123, 124; original, 126, 218, 288. i 
° caste —authority of the laws of, 16, 35, 36, 53; non-existent beyond India, 64, 86, %9; of  — 

the judges, 114-115 ; of defendant and plaintiff, 121 ; punishment for slander of, 149; E n | 
the defanfation of, 150 ; deciding the amount of punishment in adultery, 105; im 7 
marriage, 242. IE 

- cause, n. 82, 121, 127 ; of action, 178, 181, 189, 302. cos e 

€ on death, 5; of pouring water in connection with gift of land, 141. E 
on, 54. 
Chakladar, Mr. H. C., n. 17, 25, 55. 
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© >=» Charaka, the great author of Hindu Medical Science and Treatment, 293. 


charitra—65, commonly translated as custom, conduct, acts, 75; as character which 
ortgaged, 189. a dm 
charity, check on the royal power in the case of, 10; as partible, 270. | 
chattel, 187 ; slave as, 210, 217 ; share in, 254. 
Charudatta, the hey of Mrichchhakatika, 131, n 29% 302. 
chief-justice, president of the Court,of Justice, 113. 
children, of prisoners to be supported W the state, 84; sale and mortgage of, agams 
Hindu ls, 180, 181 ; widow without, 229; of non-sacramental maariages, 241 ; 247, 21: 
Chinese commerce, 61. - o a 
Choda, p a race of the Deccan excluded by the Hindus on account of their nc 


heren Hindu rites and Brahmins, 27* EC. 
circumstantial evidence, 86, 138, 153, 165. - PL 
La civil court, 91. d Age a , ET 


civil law, 12, 13, 15, 176. See Vyavahàra lawe 
civil list, 10. 
civil right, 128. 
client, 196, 289. " 
client, a ee 
cobbler of Kashmir, 287, 288. 
Code for judges, 18. 
* Code Napoléon, 20, 242. « à i - 
==> e s n UR ot soem: 13. (co ean eae 
de of Hindu Law—of Brihaspati. See Brihf&pati. — — n 
(7 m, e —of Katyayana. See Katyayana. co. oa DNE E 
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Code of Vasishtha. See Vasishtha. 
—of Vyasa. Sze Vyasa. 

«ognate, 280. 

cognatic relationship, 294. 

collateral succession, 253. 

combination, of tradesmen, 159, 

common law, 169, 

common law courts, the jurisdiction gf, 116. 

commercial agent, 203. É 

commission agent, 204. » 

communal assembly, as the primary authority in matters of law, 68, 69. 

communal rules, 65. 

commutation fine, 120. 

company, 116. d " 

compensation, 119. 

complaint, 120, 301. 

compound interest, not allowed by Manu, 185, 189. 

concubine, 250, 257. 

confession, 87, 126. e 

confiscation, 90, 173. 

confuaion of castes, 35, 36. 

conspiracy, 117 ; of witness, requiring revision of judgment, 137. e. e 

constructive offences, under assault, 157-158; under theft, 159 ; nnder strisamgrakana, 167. 

contempt of court, 292. | 

contract—law of, to mean Vyavahara, 15, 16; theory of, 106 ; of debt, 136 ; to be proved 
by witnesses, 143 ; the importance of, in Hindu law, 175; all the modern r rnciples of, 
known in Hindu law, 175 ; void and voidable, 176-177 ; against public policy, 1720; definite- 
ness of, 181 ; acts of God and state preventing performance of, 181; of sale, 1824 nova-  * 
tion of. through new deed, 189 ; Hindu law of, held to be applica bte am Hindus by 
the High Court of Bombay, 198. 203 ; property recovered by the king is dealt by Yàin. 
under, 204; entered by corporation, 205 ; of carriage, 206 ; of service, 207, 208 ; oi ap- S 
prenticeship, 208 ; to slavery. 210 ; 215 ; of Ádhi, 216 ; when impossible of performance, 
219. 220, 222 ; in marriage, 226 ; the law of putriküputra based on law of mdoption by, 


e r 
r 


.* 


259 ; of gift, 285, 286, 301. r 
conqueror, the rights and duties of, 99, 100, 102. ~ r ec 
conquest, king's right on, 99. à 
contrary pleadings, 125, 128. 
convicts, for perjury not to be called as witnesses, 131. EE 
co-parcener, 267, 268, 269, 271, n. 278. e E 2 
coronation, 96, 97, 98. r be 
coronation oath, 197. z 
corporal punishment, 85, 166. ^ ü r Gi EF 
corporate associations kaving powers of legislation, 76. Site e vp 
corporation, of caste, 76, 212; of merchants, 169; laws off 212. ME EM 
co-surety, 201. ^ P n em VR 
cost, of the suit added to the decree, 140 ; of marriage, 260. EMEN pees esse 
constitutional law, 9. : : a ras Se 
counter-cases, not allowed, 123; exception to this rule, 124. . itu 


countr yless, 88. : MO 2 
court, of law, buildings of, describedy 106, 110, 111. 121, 122, 124 : of jurors, 117 ; of the Roy: 
signet seal, 197 : of Kantaka-4odhana, 120, 116, 117, 120, 121, 196, 285. BEES 
court-hall, 112. E A m oic M 
court-fee, 288. = | HERUM EA AS 7 
covenant, 191. — [450m coo NR REM 
creditor, 107, 131, 143, 180, 184, 189, 199, 20%. OE aA ES 
crime, 83, 84, 220. i : aed i 2 etn. E j iv 
Crime, its Causes and Remedies, a work by £esare Lombroso, n. 296. d 
criminal, capacity of, for crime, 83, 84, 85, 154. eon, E ET, 
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- ` eriminatfon in, betweer Brahmins and Südras, 170-171 ; on treason, 171; the in 

of Buddhism on antisanitation, 172 : on capital punishments, 172-178. 
Criminal penalty, 35. ees 
Criminal prosecution, 240. ES isi l 
Cross examination, Brahmiri to be subjected to tho torture of, 87 ; 125 ; by the judge, NEG 
* origin of, in the Burmese Code of Manu, 133. Eum 






Code of Mant. passim. d na 
crown prince, not exempt from tke operation of law, $2. MDC : 
custom, of trade, 206; of jethàméa, 255. 4257 
» customary law, -76 | ut - - 
WU ees E 
s D. , 5 Lo 
z BÉ. b 
Daiva marriayze— completed by sacrament, by gift to priest at sacrifice, 240, NE 
dakshinà —Brahmanical fee, 289. us 
damage, 205, 206, 207. 220, 223. aa T 
dana, gift, 213. See gift. m— 
danda, lit. m. stick. tech. m. governance," 13, 16, 81, 153. Ge". 
dandaniti, science of government, 3. 5, 13. 14, 25, 50, 81. Trés FR 
danda pürushya— assault by beating, 153. na 
Dandin-*author of Daśa-Kumāra-Chħarita, 73. . dM 


d&ndu paf, the rule of limiting interest. 175, 185, 186. 





















dapya —lit. m. ‘to be given’, tech. m. ‘fine,’ 174. Da 
D àsakalpa, 210. ES X 
Da$a-Kumara-Charita, 73. : ET | 


DaSaratha, 236. 
dàsi. femAle slave. prostitute or concubine, 257. l 
Desi patra the son of a female slave, 257. E 
dasyu, *oreign tribé, 35, 131. ^ 
datrima, an earlier form of dattaka, 246. 
datta. adopted son, 248, 249, 250, 251. 
*lattaka. See datta. 
Dattaka Chhndrikà, a work on the law of adoption. 252. cdi 
daugl&er, position of, in inheritance, í 233, 234, 235, 247, 256, 257, 258, 259, 260, 261, 2 
276, 277, 279. 281, 285, 303. i Rue 
daughter's daughter, in the order of succession, 257, 258. 259. E 
daughter's son, position of, in the order of succession, 258, 259. tn 3 zi 
dāyāda, heir, 191, 202, 272. 
Dayakrama—order of inherit-nce, n. 236. 
Dàyabhàga—a work on the law of succession Ey Jimütavühana, 250, 255, 263, 20 
See Jimitavahana. 
deaf, excluded from inheritance, 272, 273: 
death, civil, ‘taking to ascetic life,’ 197. 
debt, 116, 130, 136, 141, 176. 152. 184. 186, 188, 191, 192, 193, 194, 215, 197; h 
realised. 199, 200. 201. 202 ; law of, 215. 
os IL 143, 186, 187, 188; liability of, 189, 196; personal liberty o 
01 te 
Decca » 19. m -_ 
deceit, included in theft, see theft. 
decree, 140. . 
deed, 10, 189. 190. | | 
defamation. 116, 144, 145 ; of the king, 152, 169, 230. ^ 
defence, 122 ; time for lodging, 123-126 ; of property, 163 ; of wife, 163. — 1. 
defendant, 191, 122, 123. 124; reply of, 125, 126, 127, 142, 140, 288 ; Zeposis o» 
denial or 138 ; on trust, 177, 302. "n 3 ENS wed 
deSa, $5, 76; used by Manu for Janapada of Kautilya, 147. M 
deSachara, used wrongfully to mean customarr law of a cune 76, T. ES A 
desa 3angha —the = corporation, 75, 76. , 
detective, 177, 217. 
Devadhara, a party in dn suit of, iie v. Mah:dhara noted in 4 
Narada Code, 195, 196. ARS 
Devale, 245, 248, 249, 250. 251, 253, 300. E Mur ovr am meee 
.. Devanabhatta, author of Soit rarai 251, 384. E LU eT 
MN RE M. LC 3 e d esL EA 
sva, god's pro perty. Pe RE E 
Tr iere ‘ander which. sing Bhoja is 
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Dharma—sacerdotal rules, 14, 18, 19, 20, 25, 34, 36, 37, 41, 43, 69, 72, 76, 83, 91, 93, 94, 
102, 106, 114, 118, 136, 139, 150, 179, 210, 232, 259, 263, 219. " € 
Dharmadhikirin 74; Krishna Pandita, 4S. : i 
Dharma administration, 10. : 
dharma-bhrütà— brother in religion, in the order of succession, 276. € e: 
Dharma Code, 44, 223. 
Dharma jurisdiction, 7, 9, 11, 12, 1166. r 
Dharma law, i.e. penance law, 7, 8, 9.10, 12, 13, 15, 17, 27, 66, 67, 40, 69, 70, 7€, 1305 188 
202, 205, 210, 226, 231, 260. 272. 
Dharma lawyer, 9, 10, 19, 65, 56, 76, 129, 210, 222, 226. 
Dharma—N yaya, 4l. 
Dharma Pala, king of Bengal, 100. 
Dharma—rajakrita, laws made by king, 73. 2 
Dharma-raksha. keeper of law, 289. ° 
Dharma rules, 1, 12, 15, 65. 
Dharma Samvarga, invasion upon Dharma, 36. » 
Dharma -éástra, 3, 4, 5, 6, 7, 14, 15, 17, 19, 24, 39, 41, 45, 49, 55, 56, 57, 59, 64, 66, 67, 68,'* 
63, 73, 80. 93, 111, 112, 215. 235. ` 
Dharma school, 8, 9, 10, 11, 15, 106, 136, 137, 162, 180, 227, 240, 265, 273, 274, 276. r 
Dharmastha, judge, 16. 
Dharmasthiyam, the code of royal judges, 2, 3, 136, 169; in the sense of Rupe: Dor. X 
113, 114, 116 : civil Court, 219, 225. 
Dharmasthiya offences, 117. 
Dharma-Sütra, l, 3» 4, 6, 9, 15, 16, 18. 19, 29, 24, 33, 34, 35, 46, 47, 48, 49, 55, 56, 59, 66, 
67, 63. 64, 78, 86, 205, 241, 258, 262, 263, 267, 278. 
Dharma-Sütrakára, author of a Dharma Sitra, 7, 17, 19, 28. 
Dharma-tatratah, from the point of view of Dharma, 205. 
Dharma-yuddha, civilised warfare, 106 ; laws of, 107. r 
Dharmavidyà. 17,19. a 
Dharmavivāha. sacerdotal marriage, 
Dharma-Vyavahara Code (or Matak. combined code of — and civil hw, 55, '62, a 
73. 175. 
Tuy sitting in, a method of realising debt, not sypicivek of by Ap. pnd a schocl 
36, 182. 
Dhik (censure), 85. c. r XE. 
Dinára Dem 64, 75. 
Digest "w, 298. ü 
Diodorus, n. 30. 
division, 177, 257, 264, 266, 267. e | 
divorce, 221, 230, 232, 275. © ^ Au 
divine evidence. See ae n9 4 
divine theory of kingship. $ * | | s$ 
double accumulation, rule n 186. f "s i 
dock dues. 170. f ; 
dowery, 304. 
dravya, subject matter of the suit, 122. 268 ; fa t sense of chattel, 255; in the sense of 
_ property, conflicting views about, 271. ase : 
. 89, 109, 192 ; an offence under maháp&taka, 168. NT e T ME 
drishadvati, the river, 70. . 


r 
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dues a£ ferry, 104. we E | De En | 

inr gn a cunning lawyer Dekat employed in the suit-, movement: v. Mahidhara, 195- 3 

E E e ln 176. ; LOU E 
A ^ d s T ` Eas Zer ates : . 


titles, 





= punishment; 84 ; composition of jury, 115 ; non-mention of Danda-Part 
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~ exchequor, %5 
exclusion, law of, 275. 
cxecutant, 142, 143. 
exposure, a form of punishment, $7. 


, F. 


Fa-hien, 14, 74, 171, 173. : | 

false deposition, 139. 

false evidence, 139. r 

| .* family, not entitled to legislate, 77, 177, 179, 202, 295. 

Family law, ». 73, 136, 224.284. 

famine, 115. a 

fatalism, condemned by Xauf. and Manu in polities, 101, 102. 

father, name Cf, to be given descri bing king in legal documents, 141, 143; calumny of, 148; 
173. debt of, 192, 193, 194, 202, 226, : 235 ; ; of kshetraja son, 243 ; position of, in Manu 1 
and other legal books. 245, 246, 247 ; position of, in the law of inheritance, 248, 251, 252, 
255, 256, 257, 258, 262, 263, 264, 265, 266, 267, 268, 269, 271, 275, 276, 277, 219, y o 
283, 284. 

foe, 190, 207, 267 ; scale of, for advocates established in a legalised form, v. 288 ; 290, 291. 

felony, 85, 152. 

fing, 85, 177, 120, 133, 146, 147, 149, 150-151, 166, 174, 192, 207. 

first-born, right of, 254-255 ; see primogeniture. 

five higu offences, 168. See mahapataka. 

finder, law of, 219. 

Fleet J. F., n. 2. 

Forest of death, a forest in Bengal, 30, 31. 

forfeityre. 85 ; of Majesty, 97. 

forgery, 9: coin, 60 f of state seals 120, 190. 

irgud. in speech, 128 ; 163, 177, 178. m 

french Revolution, 20. 5 

uneral impusit y, 26. 

full prasedure, 17%. 

Führer, n. 197. r = 

Gait, Sir Edward, 297. 

gambling, to be brought under State control, in Artha law 9; 108, 109, 116, 176, 192. 

ganaka—bench-clerk, 112. 
pues republic. 40 , the laws of,,107. 
a3apati, a Hindu deity, 59. 

Gandharva marriage, marriage by love-ma king, 239, 240, 257. 

GaneSa. See Ganapati. A 

Ganges, the river, 132. 

Gandharian, a nation reproached Sy the Magadhans for some custom, 151. 

Garga. See Garga Samhita. 

Garga Samhita, 42, 43. 

GauraSiras, author of a RajaSastra, 22. E - 

Gautama, author of a Gautama-Sitra, the time of, 4, 53-54 ; inheritance in, 6: ya ARR s 
in, 13 ; the rate of interest in, 16, 19, 186, 186 ; the attitude of, towards militant Bra! suem 
34, 36 ; non-mention of Manava Sütra-Kàra by, 49 ; quoted in Manaya DM | 
20 ; quotes Puràna as a source of law, 61; recognised Nyàya, as an au ; j 
not accept any country as a seat of authority in legal disputes 69, 71; on the t 
















o 


162 ; knowledge of law of corporation by, 212 ; on family law, 245, 246, 2 
267, 273, 28), n. 294. = 
GautamssSütra.^ See Gautama. 
gavalambhana —sacrificial cow-killing, 267. 
gift, n. ] ; of land, 14 : verse on, 57; prohibition TE in Manu from 
6a jurisdiction of Moffussil Courts in, 116; by force, 149, fra 
performance of, n. 223; of son, 246; ef love, 2261 ; eorpore pe dx 
286: in perpetuity, 286 ; Bron: of, 301. 
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governance. See danda. s ‘ r 
government servant, not to be made a witness, 131. : . 
Govinda, a commentator of Baudhayana Dharmasitra 282. s 
zrama, town, 75, 76. 
grandfather, 260, 281. z 2 
grandson, 202, 276, 277. A 
grüsáchchhadana, maintenance, 244, 272. 
Greeks, 28, 42, 43. F s 2 © 
Greek astronomy, 59. | 
Greek astrology, 59. ‘ © Ps 
Grihya Sūtra, 23, 42, 53, 66, 67, 296. ~ be 
guarantee, 200. « T 
guarantor agent, 204. : e 
guarded woman. See Avarodha. " > 
gudha, secret, 248, 249. 
gidhaja, sons secretly born, 243, 248, 249, 250. did a. 
güdhotpanna, same as güdhaja, 245, 248. e. 
uild, 77, 124 ; of artizans and merchants, 170, 210, 211, 275. 
Oups, the imperial dynasty of, 50 ; period, 59, 60, 145; times, 50, 59, 62; empire, - 132; 
power, 139; codes, 64, 74. : 
H © dec 
Hali of justice, 110. x 
labour, 86, 87, 174. 
Hárita, author of Hárita-Sütra, n. 57 ; ind i io 160 ; ou the law of succession, isis 259, 
263 ; and tion of paternal property 9 ^ 
Fines f dire. domaftxeud do be the oldest dharma-sátra, see Harita. hog Hee 
heating, for a day, a form of punishment, 87. 
heir, liability of, a the debt of the deceased, 190, 191, 200, 201, 202, 219, 258, 25, 280, 284, 
284.. . tse 
herdsman, law about, 205. = ; Ee Sn s 
heredity, 294. e ss 3 | 
heretic, 60, 212. e. in | 
heretical order, 38. r SEN Ar pi d IE We T ae 
hermit, 5, 11, 131; property of, in the foreat, 276, 280. MOUSE qlcDmM I 
hermitage, administration of, 5, 205. | XE. AO ACE 
heterodoxy, 10. à — 
Hetu OM Shr of, — sacred text, condemned by Pm 67. ge 
an offences ee mahapata | 
high sinner, association MET = offence under EROR 168. 
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Himalayas, the mountain, Maas cos 
Hindu lawyer, 12 ; Yajii. pe a, LI 3 ; Sumati as a, 109; 162, ee 214; in e: stence | 

before the time sf Manu d to as trader.in or seller of la wW, 289. NET 
Hindu monarchy, 95. Nagao DELE 
ome eei c r in ri a nx M LM 
ERE tS E 

t cory i M". Dow EAS a qim Ee 
Hi E S 74 A detain d EIS : qs = 
History of Sanskrit Egito by Maxmüllet, n. I. cru mig C ien S 
Hobbes, 85. GENET ! BLA e 
homicide, 89, 90. Weer ons. 
| 267. ^ e d 






256, 257 


husband, 135 39: 164, 103, 
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Indian Contract Act, 186. as 2 
‘India, What can ‘it teach us?', a treatise by Max Muller, z. 20. J ER — 
Indo-Greeks, 37. E n — 
Indra, the author of B&ahudantaka RajaSastra, 22. : ae 


Indus, the r ver, 27, 29. e. 
inheritance, 65, 116, 169, 175, 193, 233, 234, n. 235, 239, 240, 242, 258, 261, 276, 275, S. — 
injury, 116 ; to one's res:dence, 157 ; to trees, 157, 163. i * | 
* inscriptions of A $oka, 28, 173. : Ss 

insolvency, law of, 188 ; act of, 197. l Si 

atituteS of Gautañia, n. 6. pE 
insurance risk, 183, 207 ; fee, 211. e 
interest, n. 1 ; Dharma and Vyavahára rates of, 15, 15 ; accumulation and limitation of time 
— in, 187, 189, 191, 196 ; igterregnum for, 197 ; 198, 215, 216 ; treatise on, n. 185. a 
Interest Act, 192 1 
intimidation, 145 ; punishment for, 151. E 
inc rage 145 ; punishment for, 151 ; as a plea in defence of abuse and assault, 161, 177, 
irony, a punishable offence- 146. 
irrigation works, 171, 172. d 
iia—ruler of the whole world, 102. 
issue, of a suit, 125, 126, 127. 
i$vara—ruler, 17, 102. 
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J. 
Jacobi, Prof. Hermann, nz. 2. i 
jałla—idiot, excluded from succession, 273, 274. 
- Jagannatha, a Hindu jurisprudent, the attitude of, re dattaka, 250. ' — 
Jail, 174. _~ r i 
Jaimini, 99. : Tw 


. Jaina, 71, 23}. 
Jainism, 38, 53. 


















eris ptem in the sense of Corporation, 76 ; in the sense of Assembly, 71-100, 15. innn 
apanese- oi E T 
-Jütaka, 5, 111, 112, 141, 165, 169, 212,4?16, 226, 284. jt 
jati, 75, 76, 147, 157. ' me 
Jeta, prince, of Sravasti, 301. PEE 
Jethamsa, 255. E m= 
Jewish records, S Piacente | EOE - 
Jimitavahana, author of DāyabÉiga, opinion of, re dattaka, 250 ; re rights of father and the — — 
time of partition, 263, 205, 266 ; re mt equ E E " = 
Jivananda, n. 132. à; Ee 
Jivati pitari—duriüg the life time of father, 263. © ENSE — 
Jolly, Prof., 2, 3, 4, 20, 23, 24, 43, 45, n. 51, 54, 55, 59, 63, 75, 124. ^ Ey 
joint family-property, 254. * ER 
joint xem: S E aps e MIU - 
judge, presiden aw courta, 82 ; functions of, 110-118 ; f; 146 : of 
judge: e Council, 195, 212, 216. checks on, 119, Oe ee 
judgment, as the fourth step, 122, 127; revision of, 137. ret n HS 
Juggut Kishore. See Puddokumaree v. Juggut Kishore. DOE 


Jury, 82, 114, me ar -ih " ES 
jurymen, F10 ; to be Brahmin acc. to Manu bit not i 4 — E 
juror, 119, 120. ^ at nek accepted: hy Raps e ME 
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justice, administration of, 81, 82. BED V 
Jyeshtha, the elábst son, 254. : cc SN 
| e D E E e 
MU RUE T rr. ; p moe K. - 4 ae. a 
. Kabul river, 53. 3 NE ats aS “2 
= Kāda®òar, a fiction by Bana, n. 75. ; 


queen of Daśaratha, 236. 
-quarrel or dispute, 
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Kamandaka, author of Nitisara, quotes from Manava Rāja-śāstra, 21 ; n. 22, $. 23, y. 4G: 
pularises Chandra Gupta politics in easy verses, 75 ; on she theory of state, 92. eœ ^ 

Kàmasütra by Vatsyiyana, 25, n. 26. : e 3 
Kāmboja, a non-Aryan tribe, 32. 
Kanina—son of a maiden, 243, 245, 248, 219, 250, 251. = e e 
Kanishka—the emperor, 60. : 
Kantaka book, 136, 172. E 
Kantaka Sodhana—Criminal Court, 91, 116, 117, 136, 170. 
Kànva—a Hindu legislator, 160. E e £ e 
_Kanva, the imperial dynasty of, 8 ; times of, 52. ; 
Kanvayana. the line of Kanva rulers, 29. e © eS 


Kapishthala, the Vedic school of, 293. e 

Karana—cause of action, 121 ; a special case pleaded in defence, 126 ; in the sense of bond . 
or deed, 139, 190. x 

Karanam, agency of crime, 84. e 

kārita Vriddhi,—stipulated interest, 185. | 

karma, theory of, 101, 102 ; in the sense of profession, 147. . ` 

Karma Yoga, 72. 

Kárshápana—a Hindu coin, 147. - E 

Kàáika, Commentory on Panini, 159. ag 

Kashmir, 190. 

Kathaka Dharma, 5, 18. s 

Katha school, a Vedie school, 5, 24, 25, 63 ; had relentless laws on biological development, 
293. y^ 

Kathaka Dharma Sūtra, mentioned by Pataüjali, 5. 

Katyayana, author of a Dharma Code, 55, 62 ; more than one Cole under the name of, 64; 
view of. on the contractual theory of kingship ia theft, 106; procedure in action before 
law court, 121, 122, 125 ; contract of debt, 1)3; iaterregnum for interest, 197, personal* 
liability of debtors, 199, n. 286 ; on the question of the right and e«rier of vfrjous classes 
of sons, 250 ; father's power of making an unequal division, 266 ; self-ácquisitions, 267 
268; the authority of ArthaSastra, 274 ; gifts to gods, 286. r z 


Kautilya, author of Artha &istra, 15, 16, 17, 18, 21, 22, 23,"41, 59, 62, 67, 68, 72, 74, 7% 97, 
80. 83, 94. 86, 89, 90, 95, 101, 103, 113, 117, 119, 123, 128, 145, 149, 156, 151, 152, 153, 
154. 156. 157, 158, 159. 161, 163, 165, 166, 167, 169, 171, 172, 176, 178, 179, 18¢, 181, 185, 
186. 188. 191. 192, 193, 196, 199, 201, 202, 203, 204, 205/ 206, 208, 209, 212, 213, 214 ^ 
916. 219, 221. 222. 225, 226, 227, 230, 232, 234, 235, 240, 242, 243, 245, 248, 249, 250, 
251. 254, 256, 257, 258, 260, 260, 263, 264, 269, 271, 272, 274, 275, 276, 277, 296. vie 

Kautsa, a Hindu legislator, 160. | 


e 


Kāyika, corporal punishment, 185. © 

Kielhorn, n. 5, 18. eee T te 
Kharavela, King of Kalinga, 16, 31, 226. a ; 
Khañja—wanting in limbs, slander of persons. such as, 146. e z 


King, 7 ; duties of,"9 ; administration óf, 10 ; jurisdiction of, 11, 12, 13, 17 ; gifts from, 62, 04 : 
brought under law, 81, 82; as agent of the administration of law, 83 ; pale ee 
in national crisis, 95 ; as servant of the State, 96 ; as a deity, 96, 97 ; arbitrariness of, 97 ; e 
in reference to Brahmins, 103-104 ; as executor of pu ree 117 ; presiding at the Court 
of the Royal Tow Seal, 117 not above Jaw, 118-119 ; in appeal, 119 ; -in-Coznocil, 120 - 
the cases of, 120, 122 ; not to be made a tness, 131 ; has no part in judicial proceedings 
acc. to Manu, 136 ; in reference to the status of nuns, 168, 173, 197, 213, 217; pardon 
P | | i E DAA cT 
































king- law, 40, 70,33, 74>75. và ; | 3 gems 
king's law—Artha hw, 7. 61, 62. - pn e EG 
kitaba , not to be made a witness, 131. UNE A ee a 
kliba, impotent, not entitled to succession, 272, 274. "mST » Mio ey Hos 
ert 213. | Bex eco 
K : A J ? ^ Sir s c Uso Py fuos E = | 
Krishna Yajurveda, 23, 24, 29, 3,224. See Black Yajus. EE 
krita. See Kritaka 1 NET AI P RENE 
Y —— cof ue E EN 
14, 28. 34, 35, 88, 133, 144, 148, 150, 166, 183, 213, 244, | 
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` fathers, MI L excluded against auresa bv Mànava. 244; in relation to tbe dattaky, 24% 
ma 739. 25350, 351, 333, 279, 273, 374. 
kula, I6 ; a body Politic having an aristocratic form of government, 75; in the sense of coe 
poration, 75, 76, 77 ; in the sense of government office, 217. | 
belichdnes.Ahe mistaken view of, in Anglo-Indian decisions, 76 ; has no existence iu the codes 


Kullaka, comme uarator at Manu. 3R. 152. 317 

Kushan coin, 139 d E 

Kushan Nànaka, the Sivite coin of tht later Kushans, used in a general sense, 60. 

Kushan period, 60 si 
Khan rile. 101 e : 

Motai. Nee Kwutaa na. 

belasna, contemptuogs talk, 145 ; scale of punishment for, 147-150. 

Kurukshetra. 31. 70. 132 

Kusida See Korda Sūtra 

Kusida Sūtra, a treatise mentioned in Mahabhishra, ». 185. 


LP 


labdha, a class of sons, 243. 

labour, 166 ; skilled, 208 ; hard—+see hard labour 

la kshanáni—Srms, 11! 

Lakshzaii Devi, a Hindu authoress of Balama Bhatti. commentary on Mitaéksharé, 261. 

law, theories of sources, 65-82 ; object of the administration of, 83 ; the position of Brahmin 
at, 83-91 ; of Sidra at, 91-92 : of Ganas (republics), 107 ; of assault, 157-158 ; of war, 106; 
of evidenee, 125-143 ; of self. defence, 161 ; of contract, 175-212 ; of transfer of propere ; 
212-213 ; of mortgage, pledge and trust, 214.223 ; of marriage, 221-231 ; succession, 

. 284; of git, 235-286 ; of appeal, n. 2?7 ; profession of, 289. 
itimecy, ine of, 99. 

—documen?, 140. : 

Teper, not to be made a witness, 131, 221 ; excluded from succession, 271, 274. 

leprosy. slander with respect to, 146; family with the taint of, to be avoided for matri- 

ler loci, in Yoans, 175, 198. om 

levirate, condemned by Ap, 227. 

liability of heirs, 190, 200, 206, 207; of husband and wife for each other's debts, 204. 

libation, 276. 

Lichehhavi, an Aryan republican nation, 40. 

lim bs pf state, 94, 95, 96. e 

limitation, of time, 2, 154 ; in debts, 175 ; by time, 1$7 ; against ownership, 215. 

- M. " à ME 
Macdonell, Prof., 4, 20. = E c E 
Madana, a — jute axthor. sti Pàrijàta- 253, 275. EDO 
Madhava, me minister an great Brahmin scholar of the Vijfya Nagara Kingdom, 

the author of Paráéara Madhaviya, 5, n. 55, 74, 253. E 


53; 75. 151. = : err E 


the great Hindu epic, 13, 22, 23, 25, 26, 32, 35, 49, 51, 52, 105, 114, 105. — — 
Mahábháshya, commentary on "ccu by Patadjali, no, 1X 28, 99, 39, 43, 73, 1. oe 
id (e 


PE 
rer 
VS xu Len 
^. 
-y | 
-&a 
iw 

ud 


= 
> 
a 
I 
M è 





mahimatriyam—the * OP 
higb-offence, 168. 
in the suit of Mahidhara v. Sridhara, 195, 196. 
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e n 
Manaviya Dharma-Sütra, a hypothetical work, 18, 25, 47, 49. - rA dia in 
Mànaviya Grihya Sütra, 20, 23. 3 d = 
Mānava Ràja-Sastra, 121, 23. " - 
Manava School, 25. e 
mandala—circle of states, 95. - E 


Mandlik V. N., n. 45, n. 56, 149, 264. a rs 
Mankhali Gośāla, a religious reformer, contemporary of Buddha and Mahagira, 71. 
Manu-matam, refers acc. to Bühler t5, Mànava Dharmasütra, 46. 


Manu Prachetasa, author of Manava Raja-Sastra, 22. d e 
Manu Primaeval, 25, 26, 45, 51, 52. 

Manu Svayambhuva, reputed author of the Code of Manu, 22, 25, 26, 253. ad e 
manusha, in the sense of popular, 238,,239. ‘ 


Marichi, Hindu Lawyer, 141. " 

marriage, 10, 24, 116, 168 ; officer, 170, 177, 191 ; a contract ace, to Kaut., a sacrament ace. 
to Dharma school, 221, 222, 223: history of, 224-225 ; age limit of, 275 ; Dharma and 
Artha schools on, 225 ; forms and classification of, 236-241 ; between Dvija ayd Südra, 
241-242, 243 ; approved and unapproved forms of, 257 ; stridhana in, 261 ; eugenic rules" 
of, 293-295 ; age of, 296, 303-304 ; telegony in, 297. 

Mathura, a city in Aryavarta, 31, 32, 42. - 

Matsya, a kingdom in Aryavarta, 31, 70. : 

Maurya, the imperial dynasty of, 33, 35, 37, 73, 77, 86, 87, 89, 91, 111, 114, 116, 122, 15s, 
159, 175, 177. i £ 

Mauryan Court, 116. 

Mauryan Code— Kaut. Artbaśāstra, 75, 136. E 

Mauryan emperor, 43. 

Mauryan law, 147, 164, 170, 171, 208, 209, 229, 235. 

Mauryan ruler, 144. - 

Mauryan system, 114. e " 

Maurya history, 2. E m- 

Mayne, Sir Henry, 253. N : 

Mayükha. See Vyavahara Mayükha. , 

Maxmüller, Prof., 1, 20. e g 

meat-eating, 60, 109. - 

meat-Sraddha, 60. wn, 

Medhatithi, a commentator of Mann, 27, 31, 44, 50751, 64, 83, 97, 100 n., 115, 179, 185, 220, e 
228, 2291 

medical art, 170. 

Megasthenes, 108, 139, 180, 209, 303. 

mental cure, object of Hindu punishment. 173. 3 

mental element, 173 ; to do harm, 161. . = " 

Milinda Paüho, 289. : 

Mimamsa, 67, 70 ; school of, 99, 179, 270. 


Mimamsaka, 78. £ j 

ministry, a constituent element of Hindu State, 94, 9€- 

Mithila, 50, 58, 284. i r 

Mithra, a deity, 27. ™ e 


Mithradates, 27. 

minor, state taking cognizance of case: of, 129, 177 ; in contract of debts of the -leceased, 
187, 199 ; suretyship debts of, 192 ; as agent, 203 ; in tort by agents, 206, 209 ; under the 
guardianship of a stranger, 214. 

mithya-uttara, denial in written statement, 126. 

misconduct, of woman, 120. c 

Mitakshara, commentary on Yàjü. Samhita, by Vijnane$vara, 193 ; school-of, 194, 198,239, .. 
265, 267, 274. 

Mitra Mi fra, 112, 128, n. 236; 247, 250, 252,-261, 271, 298, 299. S iis 

Mlechchhas 30, 31, 43, 60, 61, 180. ES c . 

Mlechchhadesa,—Mlechchha country, 32, 64. 

Mlechchha satraps, 32. re: 

moha—want of intelligence -154; plea of, in defence of abuse and assault, 153. _ 

moksha, freedom, divorce, 230. - ^ - x Dcus. endi 

money-lending, looked pon with disfavour by Dharma school, 183. MET Y RC. 

mo MES 12, 142 ; deed of, 177 ; of children, 180 ; 189, 213; of money and property, 2155 
of debt, 216. So es en qunm us 






mortgagor, 216. r P 2 t - 

motion; 120. - si S " 

motker, namerof, to be mentioned in describing a king in legal. 
- e © - . 
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- € te 

~ meatjoned ir the list of successors by Kaut, 234, 240; adopted son ĉan be given - 

Ta 345; right of pon partition, 261-262, 273; in the order of succession, 982. - 
Mrichehhakatiks, a Sanskrit drama, 60, 82, 86, 138. | 

. ^ municipal laws, 3, 106. Le 
murder, SS ; an offence under mhapataka, 168. 





mutaal fidelity, of husband and wife, 231, 232. oe 
- c N. € - 


nagara gop'ü—citv police, 290. - 
^ Prarjudh. the edle rictud Buddhist scholar, author aud reformer, 298. 
Re Wt reckoning of, from Krittika by Yaja., 60. 
: nüma—the descriptian of property in dispute, 122. 
nana, a word marked on the gold coins of Kanishka. 60. 
narxaka, the Sivife coins of the later Kushans, 60, 61, 139. 
nanalka-mpshila, n. 60. 
. Nandana, commentator of Mann, 229. : 
Narada, for Narada Smriti. the authorship of Manava Dharma-Sastra attributed by, to Sumati 
Bhargava, 44, 45, 49, 55rthe age of, 64: the importance of n' yo:a in, 80; records the duty 
amd jurisdiction of Sabha, 82 ; on the obligatioa of the Kinz t» compensate his subject 
when theft occurs and the property is not traced, 106 : technical details about the rules 
of pleading in, 123, 124 ; on the law of evidence. n. 125, 126 ; marks the highest develop- 
ment of the law of evidence. 132 ; discourages ordeals, 134 ; on theft and bran , 164, 
166 ; the contract of transfer of wife and children, 181 ; referred to, in the case Mabi- : 
dhara v. Sridhara, 196 : on the law of interest,197, 198 : the law of debts,198, 199 : meaning 
of ādhi, 213 ; upanidhi, 214 ; marriage of widows, 229 : follows Artha-Sastra with reference —— = 
to dattaba,in the order of succession, 274 : the list of sons, in, 248 ; the position of dattaka i | 
. in, 250, 252 ; on the right of father to make unequal division, 265, 266, 267; doctrine of — 
self-acquiition, 27@; the exclusion of patita, 274, 275. gem 
Naradisa Artha Sastra, n. 75. cmd 


Nàradiya Bhéshya, 289. 
“Natadiya Code, 44, n. 75, 75, 8? ; same as Narada Smriti. See Narada. 
Naradiya Rajadharma, 75. 


















Naradiya Samhita, 16, 44; same as Narada Smriti, see Narada. bue 
r árayana, cult of, 54. m © pa 
ārāyaņa Sarvajüa. See Sarvajiia Narayana. eoa 
Na Siddheyuh, contracts which cannot be enforced in law court, 176. ae 
nastikajana.—heterodox republics, 107. : = 

a constituent element of state, 96, ~ a to. 

national assem bly, 78. ] m e 

national revolt, 163 x 


" ENG 


natura“, son, 248, * 
Nátya-Sástra, & treatise on dramatucgy by Bharata, 27, 28, 41,51. ^ 
Na code on polity), 22, e 
e MS 43. « 

uw dàna, 29. 

nibandha-7-pension, 141. aa e i EP 
Nietzsche, 258. Em 
nikshe pa—a class of trust, 213, 214. ee 


niraméaka, shareless, Yajii.’s list of, 274. "2 
ae ae in limbs, exoluded from surcession, 272, 274. ee 
E niyoga, repudiated by Vàyu, 228, 232. P: Ji Ae GU 
^  Nirokta—a treatise on Vedic Philology by Yaska, n. 168. _ Homeri erus 
|  . Non-Af"-n race, 225. " x : Ke 
 .  . Non-Brahmin, 172. 
t Non-Kshatriya 
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Nyaya, 41, 67, 68, 80, 1S1, 162. f 
nyaan property pisoer in in the hands of some one for some pafticular purpgse, 214," = e 
«x € 
O. - = e 
oath, 12, 15 ; of administration of law, 83 ; nature and origin of, 134, 135. e 
oblizee, : 215, 216. e 
offence, repeatedness of, 85 ; committed under intoxication, 153, 154. s : 
office, of the Jaaapada, 190 ; of the Paura, 190. ^ 
afficers of the Dharma department, their duties about prisoner, 84. 
ordeal, not allowed as proof in the oe but advocated in the DharmasaStra, 2 a 
12, 111, 134-139. ü uk S 
original jurisdiction, of the king, 120. e " 
Orthodox counter-revolution, 40. f l : 
ownership, in land, 105, 116, 215; full rights of, 256. e 
e ( 
> 
P. e 
c e 


Pahlava-Pahrava, 27. 
Pahravya, Prakrit form of Parthava, 27, 29. T f 
Paijavana, King (Sudās), 135. 
Paippaladaka Dharma, 18. 
paisacha marriage, taking a sleeping woman, 238, 240. r 
paiśācha wife, 256. 
Pāli canon, 141, 301. 
Panchala, 31, 42, 70 
Paüchatantra, 22, 26. E 
Panchavim$a Brahmana,135. e 6 e 
pangu, cripple, 274. r r e - 
Panhava, a misreading for Parhava, 27, 28. e safe Se 
Panini, 18, 29. s | | 
paunahpunyenaiva pravrilti^, repeatedness of offence, 83. - 
paramahamsa, ascetic, 54. - e s 1 
Paraéara, 22 ; code of, 74, 229. SS Mn í $ 
Parāśara Madhaviya, n. 55, 74. | A cs TT 
para Sva—illegitimate son, 249. NUES Seen 
Paraskara, à Vedic, school, 293. : e PAR Me 
Paraskara Grihya Sütra, 58. Fee Miers Mee al ec 
pardon, by Crown, 159, 292. €« ze are ; s i EE. 
Parijata, 584, 300. * Put 
parikrita, the constructive son, 243. BELA EU EET 
parishad, of three, 78, 79 ; of four, 80. | 7 ec c ees Bale LERRA 
parishat, der de = A Ze eue E 
deren aw o 255, 261 262, 2 ; FP. , Te UMS 1 aye E: Ri 
partner, 170, 203, 2107211. so DEM xis ein d Qe olei UOLUNT Sd NES 



















partnership, 207, 210, 211. 
Pariyatra—the Vindhyas, 30. r 
ude 


patita—degraded, e d from suc 5 (Ee ae MM 
Parthava, 26, 27, 28, 31. UN = sie: | AER Eu SEM 
Parthian, 20, 26, 27, 28. ELM a a> 
Parthian Empire, 27. . NR Ur c hoe Sr SE es 

Parthian Kingdom, 26, 27. : | satin bn) went. MEME 
Pek Ppuwen 27. $ A E ue 

rough viour, ris 2 MEO MR E Ulm 
ra, 42, 60, 195. At ET Je x t ce ACHT E RES 


Patanjali, author of Maha, 
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LN 
perjury, 139. E = 
Persia, women vu ported from, for marriage by the Indians, 238. ee 
Persian Empir, 169. — 
‘ pious duty, 192, 194, 202. | 
preda, 2 " 
parirau, wealth of parents, Fajr. using it in the sense of property derived ieu 
in the mai: line, 270. 
eo Purigüms, devolving on parents, or evolving on father, n. 257, 283, 294. = 
pstricantab, 263. VIS 
tritah, acc. to descent, 256 ; per stirpes, 264. E "s 
a Paint, 42, 182. 
/ plaintiff, 120,-142, 220, 221. 
plea, of self-defenct in murder and grievous hurt, 162, 163 ; of mistake, 181. 
pledge, 213, 303, 
population, policy of, -— 
possession, 217, 218, 2 
: “post YXàajnavalkya, a: 
prüchi— Magadha, 7 75. 
. criminal judge, 119, 120 
Priziviviki—Chief f Justice, cross-exa mining witnesses, 113. 
Prajapati, father of the Universe, 44, 54. a 
praj* patya Marriage in which sacred rites are performed by the bridegroom and the bride, 239. 
ràjjünaka. See prarjunaka. EE 
NUUS onenset parts, of state, 94 ; in the sense of subject, 119 ; in the sense of tempera- — 
ment, 146 ; in the sense of caste origin, 148. 
prükrit, Buddha as a great advocate of, 53. 
prarjunaka: slanderer of one's nationaiity, 151. co TRE 
eee a suretyship, 200. T suma. 
Pratibha, sÜürety, 2917 -— 
pra'iloma, 90, 148. = 
#pavada,—slander of caste inversely, 149 ; punishment for offence, 166. V 
tima DN 24, wn. 51. ^ 
pratinidhi, ts at law, 291. sie 
pratyu pe-*shtà a creditor sitting at his gebtor's door, 182. EY oc 
^ x cr e rid at the ordeal proceeding, 200. Se 


=e 55, 114, es .. Xl 
uryan type, 293. | I m 
[rer Chief J Justice as, 113, ‘Lis, 118. e TEn o o o 
ga law, 153. im — | 


t ar S 253. 254, 264. - eo 


ave a commentator of Mrichchhakatika, eo. 
private decd of transfer, 141. 


nvate right, of members engaged in corporate fern 169. 
ivy Council, 282. E 


professio”. of arms, forbidden to Brahmin ix = Yajn. Godis. Hx c ee EM a 2 aa 
profession of law, 288-292. i 2 
PROTEINS 262, 263, 264 ; hereditary, 267 ; ancestral, real and pereo ona al, 2 
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Q. - 
Qufck, not allowed to treat men or znimals, 170. 

R ° > 
Radhagupta, the chancellor, 10. 
Raghavananda, 41, 246. - 
Raghunandana, author of Dayatattva, 245. 
Fahu—a graha, 59. 
rajadaivika—acts of God and State. * 
Rajaniti, 255. T a 
Rajaniti-Ratnakara, n. 75. " 
Rajputana, 31. e 
caue 7 laws, 17. 
Rājataraůgiņî, History of Kashmir by Kalhana, 188, 190, 289. FE 
Rajasimha—His majesty, n. 52. 
rajavarsham, regnal year, 141. 
Rakshasa, malignant spirit, 135. E 
Rakshasa marriage, taking a woman by force, 238, 239, 240. = 
Rākshasa wife, 256. i 
Rama, 52. 
Ramayana, 52, 
rape, 90, 166, 167, 209. 
receipt, 142. 
redemption, right of, 215. 
register, 70, 190. 
registrar, of mortgage and pledge, 216. 
registration, 199. 
registry office, 190. 
regulation, sharply distinguished from laws, 112. 
relief, 182, 219. s 
republics of the Punjab, 293. 
res nuilius, 116, 284 


revenue, an element of the state, 94. ac dA 
revolution, 36, 37. | 
revolutionary dynasty, 98. 3 
revision, 137, 138, 287. | e E 
Rigveda, 33, 225. Bi ar 
Rigvedin, 61. E 
Jik, 33. : = T 
riktha-bhajah, 245, 251. === ar ee 
rikthagraha, one who has received the tes, 193. esl NER lias ee oe 

rskthahara, stranger*receiving the estate, 191. e | NM S T 
rikthapinda, 245. e a SET CIE MEE 
Hab Baia inne oe Ede. 
7isht Sambandhin, one conn ishi : Js. Lo C UE CEDE 
nhs a ected through the Rishi, 280 ato E 


RishyaSringa, a Hindu sage, 271. oe 
robbery, 158-159. 
Roman, 61. E 
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, sahoihajs, same as sahodha, 250. 
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“Sabha hall—e»urt hall, 111, 112. € 
Sabhya, the member of court, 113 ; functions and responsibility of, 113, 114; not royal 
servants, ?14, 118. d. ne 
Sacerdotal punishment, 7 ; power of, 17. m 
Sacraméa*t, 179, 221, 225, 237; 244. — 
Secred Books of the East (Series), 1; abbreviated form—S. B. E. n. 2, 3. 0, IS. ^ e — 
sacred fire, 11F- e aer 
sacred shelter, 11. z c | 
sacred rites, 240. = 
sacrilege, 145. = as 
„Sagotra, 294 n. j | 
Sahasa, 114, *38, 145, 151, 153, 158 ; an injury coupled with, force, 163 ; wrong definitions by 
modern scholarr, 163 ; its scope, 164, 169; fine for, 174; punishment for, 174. E 
Sahasa-drishta, a species of son, 248. = 
Sahodha, a sou coming with wife to her new husbannd, 243. 


" 
+ 
| 


Sajati, from a common descent, 283. 

Saka, a Non-Aryan nation, 26, 27, 28, 30, 37. 

Saketa, a city in Aryavartu, 42. 

Satshin, an eye-witness, a technical term in criminal law, 130. 

Sakulya, agnates of the same Aula or family, 278, 279, 281, 282, 283. y 

Salary, of the king, 13. 

Sale, 12, 116, 178, 180, 203, 210, 219 ; of children, 180; of wife, 179. 

Salisuka Maurya, an emperor of the Maurya dynasty, 42. 

Samühvaya same as samaja (popular festivals), 108. 

Samaja, 108. 

Samànodak3, same as sa pinda, 279, 283. 

Samaveda, 33. 2 = 

samaya, resolutions pussed by corporate bodies, 65, 66, 76, 77; non-performances of, H6; — — 
-ordeals called as, by Vishnu, 138. = 


E 


sambhoga, p*ssession, 217. 3 = y 
scmbhüya-samutthana—united^andertaking, 169, 210. RUE. 
Samiti, the Vodic national assembly, 78. ES 


samhita,-$5. =~ 2 (iuo = 
samvatsari, interest payable every year, 186. Pom 
samvid, same as samaya, i.e. laws passed by corporate associations, 76, 77. T2 
Samudragupta, the great emperor of the Gupta dynasty, 100. 358 
Samvyavaharika—guarantor Agent, 204. E 

à i relief, 119. - io - Ms 
sangha, 75, 76 ; quoram of, 78. ^ EL. 
sanghanna, food of Sanghas, 53. 
sangraha, 75. c 























Sankha, a verse cited under the name of, by VijiameSvara, 269. e 
Sankha-Likhita, quoted in Vivāda Ratnākara, 262, 263, 269, 271. `- | 
Santiparvem, a section of Mahābhārata, 26, 36, n. 51, 93. -— = 
Sannyasin—ascetic, 54. = 


Sa pinda, 277, 278, 279, 281, 294, 295. | 
Sarasvat, a riverjn the Punjab, 29, 31, 70. — 
Sarasvati-Vilasa, 252. : 
Sarira— person, slander on, 146. EE MS 
Sarvabhauma, imperial, 254; king, 263. = oan 
Sarvajiia-naéraéyana, commentator of Manu, 35, 162, 285, z DUI A 
Sarvalotüdhi patya, universal sovereignty, 33. 

Sarvasva, one's whole property, 179. 


~ 


Sarvasyadhi pati; -ht sab, a Brahmin is overlord! everything: a new pret snsion ol 
in U, , niae LE: At e 2 $ Su: x 

Sasanadhikara (a chapter in Arthaéastra) 141. ^ eee RR 

Satavahana, the imperial dynasty of the, 26, 60. MEET MD 


satí S?r ported by Vyasa, condemned by earlier jurists, 300, — spies OEE 
RETE 
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sea-carrier, 176. 

seal, 302. 

sea voyage, 206. 

secondary evidence, rules about, 132, 

secondary son, 244. 

secret transaction, 131. 

secular law, $.^. Artha law = Vyavahara, 15, 16. 

security, 216. - 

sedition, 171, 180. « ie 

seed gems, 111. 

self-acquisition, 267-271. 

self-defence, law of, 161 ; given the greatest extension -. -ms Law, 162, 163. 

Sena pati iCommander-in- -Chiet), Pushyamitra as, 33, 82. r 

senāpatyam—the post of commainder-in-cbief, 32, 33. y 

sentence, 117, 138. e 

Setlur, 252, 253. e 

seven steps, in sacramental marriage, 237. 

severe language, a form of punishment, 85. 

Sex, causation of, 297, 298. d 

shaving of the head, a form of punishment, 167. c 

Shastri, Ganapati 54, n. 233. | = 

Shastry, Shama, n. 2, n. 8, n. 235. s 

ship-owner, 170, 175. 

Siddhi—burden of proof, 125. y 

aimple capital punishment, 89. 

simple hurt, 154. 

Sindhu, a tribe, 70. E 

Sishta practice of Brahmins observing Vedic discipline, 69. = 

sister, maintenance and cost of marriage of, 260, 281. c 

sisterhood, of nuns holding property equally with brotherhood of eee 234. € 

Siva, human Vi4alaksha deified as, in nthe Mahabharata, 22. r 

Skanda Purana, 45, 64. - © 

slander classified, 146, 151. e " 

slaying. an offence under mahapataka, 168. t€. 

alave, 318. 208. S — 2d. dnd: m x: uis run 

slavery, 176, 180 urya laws on, 19 repealed in u, 210, 257 ; not recognised 
among Indians, but recognized among Miechchhas, 302, 303. 

Smärta Durdhara, the lawyer, 195, 196. et 

Smärta Sekhara, a lawyer, 196. T MUT Ea 

Smith, V., n. 2, 14, 41, 66, 68. MER 

Smriti, Code of law, 112. 196 ; misconception about the meaning of, by Megasthenes, 303. 

Smriti Chandrika a work on law, 246, 262, 268, 274, 284. PES 

Smriti-aamuchchaya, à work on law, 47. 3 = À PX. > 

snátaka, 11. 37. NRI ILU 

soli confinement, e 

£ 2, a et of Niti wm omae 23. 
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^ 






covsrctgnty, of law, 81; sain of, 102, 103, 104, 10 Ec 
specific yerioraance, 221, 223, 301 Qc 
prado Taur al ceremony, 60, 278, 279. Salles Dae S a 
Sr&idhakalpa, Bi Mou ict 
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State confi, 9. 

State wal, 120. " 

Statue, offence Érainst. 1n. 

Stensler. editor of the Institutes of Gautama, ». 6, 59 

thavera,@ class of &dhi, mmoya ble, 214. 

stajen property, 73, 218 

Strabo, 302. o ry iu 
Smtdhawa, 221. 223, 240, 256, 257, 260, 261 ; goes to unmarried daughter and poor daughter, 


9 
e NM 


trisemgrehane. seizing woman to one self, covers both rape and adultery ; punishment for, 
«e 164," 65. > : 

Stati imdü—irony, punishment for, 147. 

Subodhini, comm ry om MitaKshara, 253. e 


Suecession, =. 1, 6 ; to stridhana, 256-257 ; order of, 275, 284, 
"Sudás, a Vedie Ming. 135. 
Sudatta, è rich merchant of Srávasti, 301. 

e Sadr. repressive punishment against, 11 ; Sakas and Yavanas treated as, by Manu and Y ajü, 
27. 28; assumption of kingship by, sanctioned in Mahabharata, 35; not allowed by 
Baudhavana, 36, 37 ; contempt of Manu for, 43 ; the status of, raised by Yàjü, 61, 169; 
*he position of, in law, 91 : jury opened to, during the Maurya rule, 114, 115 ; condemned 
by Mang, 115; in criminal law, 150, 155, 165, 169; the position of, in Manu as against 
Rahmim, 170-171; with Aryan breath cannot be slave, 180 ; new set of laws on interest 
for, in Menu, 183; marital relations with, 241 ; position of, in inheritance, 257. 


Sadra ascetic, 91. 
üdra-bhüyishtha,—S* dra majority, 115. 
ūdra juror, 114 

e om son ofa Sidra wife, 243. 248. 
üdre *-. 


ruler, 9» bs: e 
wife, l. u 
Mg 244. 
188, 200, 219, 301, e 
—— og m. “a, 120, 132, 134. 
f A 


* Sulla, originally meant a fee or a tax, 22], 222, 223, 230, 231, 238: 

e Wet or wis, 330. 207. 30€. , 238 ; but used also to mean 
Sulla the part of — "€ to be given later, 240. 
Sumati, va, author of Manava Dharmaégastra, 73, 81, 
909, ITI. 112, 114, 117, 128, 258. 83, 93, 94, 95, 105, 106, 108, 
dynasty of, S, 29, 33, 35, 40, 52. 2 

administration, 93. = 

Manu, sani} as Samati Bhargava, author of Mà D -Sa ar 

period, 34, 52, 203. m p An vn Dharma-Sixtre., 























regime, 29. 
revolution, 108, 134. p = | 
times, 89, 90, 91, 93. rit ae 
179. x 
> f m) EK 
country around Mathurā, 31, 32, 70. 


Court, 114. E rU 


^ ° C 


> 
ta 
y ~~ ——— oe 
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Swa-hasta-kala-sam » document, how to be signed and dated in his own r^enz! rear 


vn 
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A e € ^ aire 
Tagove Law Lectures, 1883, 21. e ð 
tapasyā—austerities, 54. 
Taranath, a Tibetan historian, 33, 54 = e 
tar pana—pacification, 59. " 
tax, 22, 23, 103, 104, 105. e 


telegony, 296, 297. - e 
theatricals, cases of, decided by Südra jury, 114. ü 
th-ft,—regarded as a heinous sin by Dharma lawyers, 9, 158; distinguished from robbery, 

158; the responsibility of king for," 158 ; the definition and scope of, 159; punishmene , 

acc. to status, 159, 161, 181, 214; of gold, 89, 168. a 
Thomas, V., n. 2. : A = 


tikakara—commentator, 23. v 
title, 217, 218. i; 

Toll office, 219. äi - 
‘touching,’ consisting of actual and constructive touching, 154. ii — 
tonsure (punishment), 40, 169, 303. = 
torture 86, 87 89, 90, 117, 164, 166 ; of women, 120. . 

town corporation, 76. 


trade, highly developed in Yàjn.'s time, 6 ; by sea and land, 170, 173, 183. y 
transfer, law on, 1S1, 141, 212, 214. - e 
Travancore State, 6. 


treason, 85, 117, 120, 138, 171. 

treasure trove, 102, 103, 104; law of, 219. 

trespass—excusable if committed by a lunatic ace, to Kaut., 162. 

tribunal of justice, 303. 

true slander, 146. E 
trust, 177, 213, 214, 215, 216. E RES oU " 
trustee, 203, 213, 214, 216. 

tyügs—separation from conjugal intercourse, 230. - 


e 
D. F- Z 


Udgirna—battery, punishment for, 155. = 

Udyota, 266. a 
undivided family, 178, 202. 

*unguarded woman,' 165. 

United Provinces, 255. 3; — 
Unmajjako, 54. > = 

Unmatta (ko), 54 ; mad, barred from inheritance, 272, 273, 274. 

U padhi< fraud, 177. P 
U padhikrita, contracted, entered into hy fraud, 177. - 
U pagata son, self-givén, 243. o 

U panidhi—sealed tru roperty, 213, 214, 215. e a 

u parodha, refusal to ratiry gift, 10. 

usufructuary mortgages, 142, 189. , 

U$anas, a Hindu legislator, 22. ~ " 
uttama sáhasa punishment, 99. =x - 


v. 2 
- 


e 

FVāchaspati, Brihaspati so called, 22, 252. | e 
Vadha—torture, punishment, 22. x 
Vadin— plaintiff, 127. arn 
Vaikhanasa Dharma-prasna, probably the edrliest Dharma-sütra, 6, n. 11. 54. 
Vaikhanasa Dharma-Sitra, 11. » i = 
Vaikhanasa-mata, n. 6. | 
Vairaniryatana, weregild, 205. e 
Vaiéya—the Hindu caste of, 34, 35, go 148, 349, 150, 166, 183. 
Vajra-siichi, a work of eASvaghosha, 49. e | 
Vak pros VERA —word-gssaul$ i.e. defamation, 145 ; scales of fines for various clas 

Te z - e EE 
Vànaprastha ( )—hermit stage, 11, 39, 40, 54, 56. | . 
Wi = 69, 34, 86, 149, 165. . e ^ . T 
Vaeishtha, au£hor of a Dharma‘sitra, time of; 2, n. 13; 54 
- 17; on the limits of Arfar Ipdia,-30, 33 ; silent on the professic 
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et. 36 ; Müeavaw in, 46, 47, 48, 49, 62, 63 ; on the source of law, 70 ; fixes the number of 
members4of Patishad, 78 ; on the position of Brahmin at law, 86 ; at taxation, 104; ao- 
knowledges the authority of precedents, 112 ; absence of the crime of Danda- -Parushya i in, 
153& rule of, of legal interregnum for interest. 197 ; knows the laws of corporations, 2]2; 
» on the forms of marriage, 239, 238, 247 ; on adopted son, 246, 247 ; classifies sons accord- 
ing to the® position in succession, 249. 
Vüsishtha Sūtra. See Vasishths. . 
Váatsvávana, ant hor of Kamasütra, 25, 26, 41, 42, 50. 
V a oe 25, 26, 41, 42, 45. 
"Veda, 4, S, 14, 16, 32. 38, 41, 51, 60, 61, 65. 66, 69,771. 
Puls d--dusfus of Vedas ñe. a Brahmin, 32, 33.¢ 
V miecha, 58. d 
Verbal intimidation, omifted in Mànava Code, 150 ; remedied in Yājñ., 150 ; fines for, 160. 
Vsdhs, dharma rules, 16, 97, 53. 238, 255. 
vidwid^ana —gains of science, self-acquisition, 267, 268, 269, 270. 
Vijavanagara, kingdom of, v. 55. 
Vijianesvara, author of Mitakshara, 64, 127, 149, 194, 196, 203, 236, 250, 256, 257, 260, 
266. 269. 270, 271. -~ 
eijueya, to be declired, 220. 
Vikhanas-an ascetic sect, 54. 
b: iFhanase-sütra —a pre- Buddhist Dharma.sütra. 54. 
Viplera of dharma, revolution of Dharma, 43. 
Vinaé&anh, the river which disappears, another name for Sarasvati, 29. 
z inàya ka, 59. 
Vindhya, the mountain, 29, 30. 
V iramitrdaya, 65, 80, 89. 248. 
VisAll&shs, author of Rája astra, 22. 
Vishnu, . Dharrmac&üstra or Smriti based on the Dharmasütra of the Kathaka school, 24, 
— i ca 57, 59, 64, 138, 141, 142, 153, 166, 183, 184, 190, 192, 193, 194, 248, 258, 263, 
Nishpu-Sütra, 34, 63, 64, n ^5; 100. 
Vi$varü 04, 19*, 250. 
Vira tna kara, 244, 245, 262, 2 
Viévimitra, 135. , 
Voyage, 206 
Vriddh» Mann, the enlarged Mann, 20 
V rishala —, a &üdra, 241. 
Vrishalà peti, —the husband ofa Südra wife, 241. 
Vfitti —occupation, slander on, 146. ^ 
Vyāsa—a Hindu jurisprudent, 57, 262, 267, 270, 271. 
V nin—one who is gum excluded from succession by Baudhüyana, 2739» 


V¥avabira—civil law, ] rights ts and contracts, secular law, Artha law, 23 ; as sacred as the 
Dharma laws acc. to Crata, 12 ; origin of, 13, 14, 17, 63, £6, 58, 60, 64, 72, 80. ` 

Vyavahars Mayūkha, 60. 
eae core judge, 16. n 

yaya-madhye—m debit column, 190. * | 

n P 
W. | 

Wage, 207, 208. z ; | 
warranty, breach of, 220. > 
water-tubbing “a form of punishment, 87. 
Weregild. See area $ 


whipping, 87. — 
ajurveda, 58, 59. ; 
widow, marriage of, 191, 229; in inheritance, 233, 234, 297 ; hans of, 236. l 


wif rhood, hibitéd by y Yan, 232. 

wife, in mE to the debta ipee eis 203, 204 ; the position of, 227, s 229, 3 JU 
231, 232, 233, 246; 257,201; e ded from share in co ; TRE. | "S 

witness, 126, 127, 142, Tm eme the examination of, in civil actiorf, and the num bei | 

persons disqualified to be witness acc. to Kaut., Manu and ae ies 132. — 

















witness-box, 132. ^" ae 7 
witness , 140. = is T 
"women, | cro ooi pini € ij., 
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e 
Yachitaka, losne payable on demand, 189; a class of trust, 


Yajurveda, 33, 58, 71. 

Yajurvedic Mānavas, 24. 

Yajna —sacrifice, performed by Pushyamitra, 29, 37. 
Yama, a Hindu jurisprudent, 250. 

YaSaskara, king of Kashmir, 190, 287. 
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214, 215. 


^ 


, Yaska, author of Nirukta, 6, 65, 66, S8, 246, 253, 258, 262, 


Yavana, 26, 27, 28, 30, 31, 53. 
Yoga (Sástra), 56, 57, 58. e 
Yudhishthira, 14, 


